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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Application of: Jenny E. Freeman et aL 
Appl.No.: 10/678,651 
Filed: October 6, 2003 



For: 



Confirmation No.: 
Art Unit: 
Examiner: 



INTEGRATED IMAGING Attorney Docket No. : 
APPARATUS CAM: 



7811 
3737 

John Fernando Ramirez 

12845-009-999 
210162-999009 



RENEWED PETITION UNDER 37 C.F.R. § 1.137(b) 



Mail Stop Petitions 
Commissioner for Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 



Sir: 

On June 21, 2010, the Office of Petitions Dismissed Applicant's original April 19, 2010 
Petition to Revive. The reason given in the June 21, 2010 Dismissal was that the Office of 
Petitions found lacking Applicant's statement in the April 19, 2010 Petition to Revive that the 
entire delay in filing the required reply to the July 5, 2007 Final Office Action to the filing of a 
grantable petition pursuant to 37 C.F.R. § 1.1.37(b) was unintentional. The Office of Petitions 
further specified in the June 21, 2010 Dismissal that an accounting for the delay in filing the 
original Petition to Revive is necessary. In this Renewed Petition Under 37 C.F.R. § 1.137(B), 
Applicant provides an accounting for the entire delay in filing the April 19, 2010 Petition to 
Revive. 

The above-identified patent application is a divisional of United States Patent application 
No. 09/609,544, which issued as United States Patent No. 6,640,130. United States Patent 
application No. 09/609,544 was assigned from the inventors of application No. 09/609,544 to 
HyperMed, Inc. in an assignment recorded March 6, 2002 at Reel 012666, Frame 0832. This 
assignment, a copy of which is attached hereto as Exhibit A, assigned parent application No. 
09/609,544 and all divisionals thereof to HyperMed, Inc. As a result of this assignment, 
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HyperMed, Inc. was responsible for prosecution of the above-identified patent application. 
Accordingly, in providing an accounting for the delay in filing the April 19, 2010 Petition to 
Revive, Applicant details in this Renewed Petition to Revive the actions of assignee HyperMed, 
Inc. and why these actions establish that the entire delay in filing a grantable Petition to Revive 
was unintentional. 

The response to the July 5, 2007 Final Office Action was due January 5, 2008. 
A response was not filed and a Notice of Abandonment was mailed on February 5, 2008. In 
2007, the chief executive officer of HyperMed, Inc., Jenny Freemen, abruptly resigned from the 
company. Ms. Freemen, who had held the position of chief executive officer at HyperMed, Inc. 
for a number of years, was responsible for handling the above-identified patent application. See 
Exhibit B, declaration of Richard Lifsitz at point 2. After Ms. Freeman's departure from 
HyperMed, Inc., Richard Lifsitz became involved in managing HyperMed, Inc.'s intellectual 
property, including the above-identified patent application. See id. at point 3. As noted in the 
declaration of Richard Lifsitz, HyperMed, Inc. never abandoned the above-identified patent 
application because HyperMed, Inc. (i) did not consider the claims of the above-identified patent 
application to be patentable over the references relied upon in the July 5, 2007 Final Office 
action, (ii) did not consider the above-identified patent application to be of sufficient value to 
justify the financial expense of obtaining the patent, (iii) did not consider the above-identified 
patent application to be of sufficient value to maintain an interest in obtaining the patent, or (iv) 
was interested in eventually obtaining a patent, but sought to defer patent fees and patent 
prosecution expenses. Rather, the difficult choice was made by Hypermed, Inc. to not respond to 
the July 5, 2007 Final Office Action because the company was is in financial trouble and thus 
could not justify the expense of prosecuting the above-identified patent application in view of the 
companies' diminished funds. See id. at point 4. 

The financial trouble that prevented HyperMed, Inc. from responding to the July 5, 2007 
Final Office Action continued to persist and, as a result, HyperMed, Inc. had to shut its doors on 
June 5, 2009 and terminate all of its employees. At that time HyperMed, Inc. no longer had 
funds to prosecute any of its patent applications or to pay off any of its creditors. See id. at point 
5. The HyperMed, Inc. Board of Directors subsequently attempted to rescue the company 
through a sale to investment firms, individuals or strategic buyers. See id. at point 6. However, 
their efforts were not successful until December 2009, when an Asset Purchase Agreement 
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(APA) with Hyperspectral Imaging, Inc. was concluded. See Exhibit C. The sale of HyperMed, 
Inc.'s business to Hyperspectral Imaging, Inc. was contingent upon a bankruptcy filing and court 
approval of the sale pursuant to Sections 363 and 365 U.S. Bankruptcy Code. The filing for 
bankruptcy under Chapter 11 U.S. Bankruptcy Code is dated December 22, 2009 and was 
entered into the United States Bankruptcy Court, District of Massachusetts (Eastern Division), on 
that date as case number 09-223 14 FJB. The final court order approving the motion of 
HyperMed, Inc. for approval of the sale of its business to Hyperspectral Imaging, Inc. was issued 
on February 12, 2010. See Exhibit D. As such, between mid-2009 and February 12, 2010, 
HyperMed, Inc., and its successor in assigns, Hyperspectral Imaging Inc, were not in a position 
to file a petition to revive the above-identified patent application. 

One of the first actions Hyperspectral Imaging, Inc. took upon acquiring the assets of 
HyperMed, Inc. in February 2010 was to seek patent counsel to assist in managing the newly 
acquired intellectual property assets. In March 2010, Jones Day was hired by Hyperspectral 
Imaging, Inc. as patent counsel to review the intellectual property assets newly acquired from 
HyperMed, Inc., including the above-identified patent application. Upon review of the newly 
acquired intellectual property assets, Jones Day discovered in March 2010 the abandoned status 
of the above-identified patent application. Accordingly, preparations for responding to the 
outstanding Final Office Action began in March 2010 and the initial Petition to Revive was 
promptly filed on April 19, 2010 upon completion of the response to the Final Office Action. 

Applicant submits that the entire delay in filing the required reply from the due date for 
the July 5, 2007 Final Office Action to the filing of a grantable petition pursuant to 37 C.F.R. 
§ 1.137(b) was unintentional and hereby respectfully renew their request that the above- 
identified patent application be revived, and request that the Response to Final Office Action and 
Request for Continued Examination submitted with the original April 19, 2010 Petition to 
Revive be accepted and made of record into the file of the present application. 
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CONCLUSION 

Applicant hereby respectfully requests that the Patent Office revive the above-identified 
patent application. Please charge the required petition fee of $810.00 (small entity) to Jones 
Day's Deposit Account No. 50-3013 (Referencing No. 210162-999013). 

Respectfully submitted, 



Date: December 20, 2010 / Brett Love joy / 42,813 

Brett A. Lovejoy (Reg. No.) 

JONES DAY 

222 East 41st Street 

New York, New York 10017 

(415) 875-5744 
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EXHIBIT A 

Assignment of parent application No. 09/609,544 and all divisionals thereof from the inventors 
to HyperMed, Inc. recorded on March 6, 2002 at Reel 012666, Frame 0832 
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SERIAL NUMBER: 09609544 FILING DATE: 07/03/2000 

PATENT NUMBER: ISSUE DATE: 



TARA WASHINGTON , EXAMINER 
ASSIGNMENT DIVISION 
OFFICE OF PUBLIC RECORDS 



ATTORNEY DOCKET NO.: 031764.0007 



ASSIGNMENT 

WHEREAS, WE, Jenny E. Freeman, a citizen of the United States of America, 
residing at 405 Concord Road, Weston, MA 02493, United States of America, Michael J. 
Hopmeier, a citizen of the United States of America, residing at 425 East Hollywood Boulevard, 
Suite A, Mary Esther, Florida 32580, United States of America, Michael E. Leventon, a citizen 
of the United States of America, residing at 60 Baker Avenue, Lexington, MA 02421, United 
States of America, James Mansfield, a citizen of the United States of America, residing at 25 
Peterborough Street, Apt. 22, Boston, MA 02215, United States of America, and E. Neil Lewis, 
a citizen of the United States of America, residing at 18420 Shady View Lane, Brookeville, MA 
20833, United States of America (hereinafter "ASSIGNORS") have invented certain new and 
useful improvements in and to the subject matter of: 

Integrated Modality Imaging Apparatus 

described in an application for United States Provisional Application Serial No. 60/142,067 filed 
July 2, 1999, United States Patent Application Serial No, 09/609,544 filed July 3, 2000, and PCT 
Application No. PCT/US00/ 18221 filed on July 3, 2000; 

AND, WHEREAS, Hypermed Imaging, Inc., a corporation organized under the 
laws of the State of Massachusetts, having a place of business located at 89 Bailey Road, 
Watertown, Massachusetts 02472 (hereinafter "ASSIGNEE"), is desirous of acquiring certain 
rights to the improvements and under the application; 

NOW, THEREFORE, in consideration of the sum of One Dollar ($1.00) or the 
equivalent thereof, and other good and valuable consideration, receipt of which is hereby 
acknowledged, we do hereby sell, assign and transfer unto said ASSIGNEE, its successors, 
assigns and legal representatives, our entire right, title and interest in and throughout the United 
States of America (including its territories and dependencies) and all countries foreign thereto in 
and to said improvements, said United States application, any other United States -applications, 
including provisional, divisional, renewal, substitute, continuation, reexamination and reissue 
applications, based in whole or in part on said United States application or in whole or in part on 
said improvements, any foreign applications, including international and regional applications, 
based in whole or in part on any of the aforesaid United States applications or in whole or in part 
on said improvements, and in and to any and all letters patent, including extensions thereof, of 
any country which have been or may be granted on any of the aforesaid applications or on said 
improvements or any parts thereof; 

AND WE hereby authorize and request our agents, Brobeck, Phleger & Harrison 
LLP, whose address is 1333 H Street, N.W., Suite 800, Washington, DC 20005, to insert hereon 
any identification necessary or desirable for recordation of this document, including the filing 
date and application number of said application when known. 

AND WE hereby agree for ourselves and our heirs, executors and administrators 
to execute without further consideration any further documents and instruments which may be 
necessary, lawful and proper in the prosecution of said above-referenced application or in the 
preparation or prosecution of any continuing, substitute, divisional, renewal, reexamination or 
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reissue application or in any amendments, extensions or interference proceedings, or other 
applications for patents of any region or country, that may be necessary to secure to ASSIGNEE 
its interest and title in and to said improvements or any parts thereof, and in and to said several 
patents or any of them; 

AND WE hereby covenant for ourselves and our legal representatives, and agree 
with said ASSIGNEE, its successors and assigns, that we have granted no right or license to 
make, use, sell or offer to sell said improvements, to anyone except said ASSIGNEE, that prior 
to the execution of this deed, our right, title and interest in said improvements had not been 
otherwise encumbered, and that we have not and will not execute any instrument in conflict 
therewith; 

AND WE do hereby authorize and request the United States Commissioner for 
Patents to issue any and all letters patent which may be granted upon said United States 
applications, or upon said improvements or any parts thereof when granted, to said ASSIGNEE. 



DaiF°^ 



IN WITNESS WHEREOF, we have hereunto set our hands and seals 



/T, JOQf 



County of "^>*ULU*U^ 
State of ^7*laa4cichLts*j£4 



On this 



/7 day of 




before me a Notary 



Public in and for the County and State aforesafd, per^hally appeared Jenny E. Freeman, to me 
known and known to me to be the person of that name, who signed and sealed the foregoing 
instrument, and acknowledged the same to be of his free act and deed. 



(SEAL) 



Notary Public 

My Commission Expires j/3/ / 



BROBECK, PHLEGER & HARRISON LLP 

Intellectual Property Department 
1333 H Street, N.W. 
Suite 800 
Washington, d.c. 20005 
(202) 220-6000 (telephone) 
(202) 220-5200 (facsimile) 
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Date / 



County of "7^/^<Wp 
State of ~~7 y \t*QOA£-Ao&.e rrf> 



Michai 



) 

) ss: 
) 




On this /7 day of 



said, per&onai 



2001, before me a Notary 



Public in and for the County and State aforesaid, personally appeared Michael J. Hopmeier, to 
me known and known to me to be the person of that name, who signed and sealed the foregoing 
instrument, and acknowledged the same to be of his free act and deed. 




Notgfry Public 



(SEAL) 



My Commission Expires 



Dafe 7 



/7 <*O Q/ 




Michael E. Leventon 



County of ^/^^L/M^L£^f ) 

) ss: 

State of ^7W&a<t+ c/jus-* f~r& ) 

On this / 7 day of vJ^/I//hL , 2001, before me a Notary 

Public in and for the County and State aforesaid, pef^onally appeared Michael E. Leventon, to 
me known and known to me to be the person of that name, who signed and sealed the foregoing 
instrument, and acknowledged the same to be of his free act and deed. 




Notafy Public 
(SEAL) 

My Commission Expires $ 



Brobeck, phleger & Harrison LLP 
Intellectual Property Department 
1333 H Street, N.w. 
Suite 800 
Washington, D.C. 20005 
(202) 220-6000 (telephone) 
(202) 220-5200 (FACSIMILE) 
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Date 7 ' 



County of ~~7Wud^4A±^ 
State of *~?V+*salJiV-*£ rTS 




James Mansfield 



ss: 



On this \Pf day of <S^i 



, 2001, before me a Notary 

Public in and for the County and State aforesaid, perjbnally appeared James Mansfield, to me 
known and known to me to be the person of that name, who signed and sealed the foregoing 
instrument, and acknowledged the same to be of his free act and deed. 



, pernor 



Notar^ Public 



(SEAL) 



My Commission Expires /J 3^/^00 & 



Date 



E. Neil Lewis 




County of 

State of ^yyia&HLLAtA*^/** 



) 

) ss: 
) 



On this % day of Au* V 



2001, before me a Notary Public in and for 



the County and State aforesaid, personally appeared E. Neil Lewis, to me known and known to 
me to be the person of that name, who signed and sealed the foregoing instrument, and 
acknowledged the same to be of his free act and deed. 




(SEAL) 



Notary Public 



My Commission Expires 



brobeck, phleger & harrison llp 
Intellectual Property department 
1333 H Street, N.w. 
Suite 800 
Washington, D.C. 20005 

(202) 220-6000 (TELEPHONE) 
(202) 220-5200 (FACSIMILE) 
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EXHIBIT B 

Declaration of Richard Lifsitz 



IN THE 1) MIXED STATES PATENT AND TRADEMARK OFFICE 

Application of; Jenny E, Freeman e/ a!> Continuation No,; 78 1 1 

AppL No.: 1 G/678,65 I Ait link 373? 

Pi led : October 6, 2003 Exmniner; Jobs Fernando Ramirez 

For; INTEGRATED IMAGING Attorney Docket No.; 12845-009-999 

APPARATUS CAM: 2101 62-999009 

BKCLARATION OF EICHARI) IJFS1T35 
IN SUPPORT OF TOE RENEWED .PETITION TO REVIVE 

I Rklwd. Lifeitx, declare m folkms: 

T i became a member of the Board of Directors ofHyperMecl inc\ in April 2007, During the 
six mmtths prior to Hyper Med, fec.^ filing for bankruptcy promotion on December 22. 2009, 1 
was entrusted, together with fellow KyperMeti foe, board member Mr. Mark Carbeaa, with the 
task of hamllmg future eonamnneadons between HyperMed, Ine, and if $ stockholder and 



2. In 2007, the chief executive officer of HyperMed Inc., Jenny freemen, abruptly resigned! 
from, the company, Ms. Freemen, who. had heki the position of chief executive officer at 
HypcrMed* lac. for a nomber of years, was responsible for handling the above- identified patent 
application prior to her departure. : 

3. After Ms. Freeman's departure from ByperMed, Inc., J became involved in managing 
HyperMed. : SncJs intelkelual propeny including the above-identified patent applications 



4. Because of rnv involvement in. managing Hy perMed* IncAs intellectual properly Including the 



patent application to be patentable over the references relied upon in an outstanding Office- 
action, (ii) did not consider the ahove4dentMsd patent appHcMion to be of sufficient value to 
justify the financial expense of obtaining the patent, (ni) did not consider the above-identified 
patent application to be of su.ftiok*nt value to maintain an interest in obtaining the patent or (iv) 
ww interested in eventually obtaining a patent, but sought to defer patent fees and patent 
pmsecntion expenses, Rather, we made the difficult choice of not responding to the My 5, 2007 
Fi nal Office Action because the company was is in financial trouble and thus could not justify 
the expense of prosecuting the above-identified patent application in view of the companies' 
diminished fends, 

5. The financial trouble that prevented liyperMed. Inc. fern responding to the July X 2007 
: Final. Office Action continued to persist and, as a result HyperMed, inc. had to shut its doors on 
June 5* 2009 and terminate all of its employees. At that time HyperMedL inc. no longer had 
limes to prosecute any of its patent applications or to pay off any of its creditors. 

fit The HyperMed> Inc. Board of Directors subsequently attempted to rescue the company 
through a sale to investment linns, individuals or strategic buyers, 



%\ Our efforts were not successful until. December 2009, when an Asset Purchase , 




(A¥A) with Hyperspectrai imaging. Inc. was concluded* 



„ h 

Date: . V ,U 



llesnec tfc II y submitted , 



M n / A 

1111 i 



...ate 

^v^v. ;v/ - 

Richard Lifeltz //' / 

Board Member. Hyper Med J&c, / 



EXHIBIT C 

December 21, 2009 Asset Purchase Agreement (APA) between HyperMed, Inc. and 
Hyperspectral Imaging, Inc. in which Hyperspectral Imaging, Inc. agreed to purchase all the 
assets of HyperMed, Inc., including the above-identified patent application. 
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ASSET PURCHASE AGREEMENT 



BY AND BETWEEN 



HYPERSPECTRAL IMAGING, INC. 



AND 



HYPERMED, INC. 



December 2/ , 2009 
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ASSET PURCHASE AGREEMENT 



Asset Purchase Agreement (" Agreement ") entered into as of _, 2009 (the 

" Effective Date ") by and between Hyperspectral Imaging, Inc. a Delaware corporation (the 
"Buyer"), and HyperMed, Inc., a Delaware corporation (the " Company "). The Buyer and the 
Company are referred to collectively herein as the "Parties". 

WHEREAS, the Company intends to commence a voluntary case for reorganization (the 
" Bankruptcy Case ") under Chapter 11 of the Bankruptcy Code, 11 U.S.C. §§ 101-1330 (the 
" Bankruptcy Code ") in the United States Bankruptcy Court for the District of Massachusetts, 
Eastern Division (the " Bankruptcy Court "); 

WHEREAS, Buyer desires to purchase the Purchased Assets and assume the Assumed 
Liabilities from the Company, and the Company desire to sell, convey, assign and transfer to 
Buyer the Purchased Assets together with the Assumed Liabilities, all in the manner and subject 
to the terms and conditions set forth in this Agreement and in accordance with Sections 105, 363 
and 365 of the Bankruptcy Code; 

NOW, THEREFORE, in consideration of the mutual agreements and covenants herein 
contained, and for other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the parties hereto agree as follows: 

ARTICLE I. 
PURCHASE AND SALE 

1.1 Purchase and Sale of Assets . 

(a) Except as otherwise provided below and subject to the terms and 
conditions of this Agreement, including without limitation Bankruptcy Court approval, the 
Company shall sell, convey, transfer, assign and deliver to Buyer at the Closing, free and clear of 
all Liens (as hereinafter defined), claims, interests and encumbrances, all of the operating assets 
and properties of every kind, nature and description of the Company (all of such assets and 
properties being referred to herein as the " Purchased Assets "). The Purchased Assets shall 
include, but shall not be limited to, the following assets of the Company: 

(i) all of the tangible personal property, machinery, equipment, tools, 
machine and electric parts, supplies, computers, software, appliances, office furniture and 
fixtures and vehicles listed on Schedule l.UaXD ; 

(ii) all of the rights, tangible and intangible, of the Company existing 
under the contracts, agreements, leases, licenses, instruments or commitments of the Company 
that are executory and unexpired as of the Closing Date and listed on Schedule l.l(a)(ii) attached 
hereto (collectively, the " Executory Contracts ") and that are Assumed Executory Contracts; 
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(iii) all rights of the Company in and to any governmental and private 
permits, licenses, franchises and authorizations, to the extent assignable; 

(iv) all raw materials, work-in progress and finished-goods inventories, 
and all repair and replacement parts and materials, and all other parts and materials (collectively, 
the " Inventory "); 

(v) all rights in and to any requirements, processes, formulations, 
methods, technology, know-how, formulae, trade secrets, trade dress, designs, inventions and 
other proprietary rights and all documentation embodying, representing or otherwise describing 
any of the foregoing, owned or held the Company (the assets described in Sections 1.1 (v) 
through 1.1 (vii) are referred to as the " Intangible Property Rights"); 

(vi) all registered and pending patents, copyrights, domain names, trade 
names, trademarks and service marks of the Company, including without limitation those listed 
on Schedule l.Ua)(vi\ all unregistered trade names, trademarks* brand and service marks of the 
Company, and all documentation embodying, representing or otherwise describing any of the 
foregoing; 

(vii) all rights in and to the customer lists, parts lists, vendor lists, 
promotion lists, marketing data and other compilations of names and data of the Company, and 
which shall be delivered by or on behalf of the Company to Buyer at or prior to the Closing; 

(viii) all lists, files, books, publications, and other records and data of the 

Company; 

(ix) all goodwill associated with the Company and the Purchased 
Assets, including the Intangible Property Rights. 

(b) Notwithstanding the foregoing, the Company shall not transfer to Buyer, 
and the Purchased Assets shall not include: 

(i) the certificate of incorporation, bylaws, minute books, record 
books, tax identification numbers, and other organizational documents of the Company; 

(ii) any cash, accounts receivable or securities; 

(iii) the Company's rights under this Agreement and any other 
agreement, document or instrument entered into pursuant to this Agreement; 

(iv) any and all rights, claims, credits, allowances, rebates, causes of 
action, known or unknown, pending or threatened (including without limitation, all claims 
arising under Sections 510, 544 through 551 and 553 of the Bankruptcy Code or under similar 
state Laws including, without limitation, fraudulent conveyance claims, all claims for 
professional negligence, malpractice or breach of fiduciary duty and all other claims of a trustee 
and debtor-in-possession under the Bankruptcy Code (^"Bankruptcy Claims")) or rights of set-off 
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(collectively " Claims ") of the Company or any Affiliate of the Company, including but not 
limited to Claims arising out of or relating in any way to the Bankruptcy Cases, or any of the 
transactions contemplated thereby or entered into as a consequence thereof; 

(v) any "personally identifiable information" as that term is defined in 
Section 101(41 A) of the Bankruptcy Code; and 

(vi) any of the assets listed on Schedule 1.1(b) (collectively, "Excluded 

Assets '"). 

(c) As used herein, "Liens" mean liens, rights or options of any third party to 
acquire assets, security interests, mortgages, encumbrances and restrictions of any kind. 

1.2 Consideration . 

(a) As consideration for the sale to Buyer of the Purchased Assets, Buyer 
shall pay to the Company the Purchase Price. " Purchase Price " shall mean: (a) the Retainer of 
$50 000- (b) cash in an amount equal to Two Hundred Fifty Thousand Dollars ($250,000) (the 
" Cash Amount ") and (c) waiver of all of the " Bnver Indebtedness "). The Purchase Price shall be 
payable as set forth in this Section 1 .2. 

(b) Prior to the date hereof, Greenwich Biotech Ventures II, LLC, an affiliate 
of the Buyer, made a general unsecured loan to the Company of $50,000 to be used as a retainer 
by the Company's bankruptcy counsel in connection with the Bankruptcy Case (the " Retainer "). 
Upon closing of the transactions contemplated by this Agreement, the loan described in this 
Section 1 .2(b) shall be forgiven in its entirety. 

(c) The Cash Amount shall be paid to the Company at Closing by wire 
transfer of immediately available funds to the bank account or bank accounts specified by the 
Company in writing (the "Closing Payment"). 

(d) At the Closing, all indebtedness of the Company to Greenwich Biotech 
Ventures II, LLC (" GBP ") or any affiliates of GBP, including all principal and any interest 
accrued thereon (collectively the " Bnver Indebtedness" ), shall be waived. GBP asserts that the 
Buyer Indebtedness exceeds $2,000,000. 

1.3 Assumption of Liabilities . 

(a) Buyer shall assume only: (i) those Liabilities specifically set forth on 
Schedule 1.3 (collectively, the " Assumed Liabilities "); and (ii) those Liabilities arising after the 
Closing Date under the Assumed Executory Contracts (which, together with the Assumed 
Liabilities, shall sometimes be referred to herein collectively as the "Assumed Obligations"). 
The Assumed Obligations shall not include, and the Company covenants that Buyer shall not be 
liable or responsible for, any obligations or liabilities arising out of any act or omission of the 
Company occurring prior to Closing under any Assumed Contract, regardless of when such 
liability or obligation is asserted. " Liabilities " include all debts, liabilities, commitments or 
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obligations of any kind, character or nature whatsoever, whether known or unknown, secured or 
unsecured, fixed, absolute, contingent or otherwise, and whether due or to become due. 

(b) Buyer is assuming only the Assumed Obligations, and all Liabilities of the 
Company not expressly assumed by Buyer pursuant to Section 1 .3(a), whether or not incurred or 
accrued, whether asserted before, on or after the Closing Date, shall be retained by the Company, 
who shall be responsible for paying, performing and discharging such Liabilities when due, and 
Buyer shall not assume or have any responsibility for such Liabilities (such Liabilities are 
hereafter referred to as the " Excluded Liabilities "). Buyer shall not assume or pay, perform or 
discharge, or hold the Company harmless for, any of the Excluded Liabilities. The Excluded 
Liabilities include without limitation the following Liabilities: 

(i) any compensation or benefits payable to employees of the 
Company, including, but not limited to, any Liabilities arising under any employee pension or 
profit sharing plan or other employee benefit plan, any severance pay or other termination costs 
due to employees of the Company or any of the Company's obligations to its employees for 
salaries and holiday and sick pay, accrued and unpaid as of the Closing Date; 

(ii) all accounts payable incurred prior to the Petition Date and all 
Claims arising in connection therewith; 

(iii) all cure costs required to be paid and all defaults required to be 
cured as a condition to assumption and assignment pursuant to Section 365 of the Bankruptcy 
Code (the " Cure Costs ") in respect of the Assumed Executory Contracts 

(iv) all federal, state, local, non-U.S. or other taxes, including without 
limitation any income, sales, use, personal property and other taxes which may become payable 
as a result of the transactions contemplated by this Agreement; 

(v) injuries to or the death of any person, or any employee of the 
Company, that has occurred or may occur, prior to Closing; 

(vi) all Liens, claims, interests and encumbrances on any of the 
Purchased Assets and all obligations and liabilities secured thereby; 

(vii) all obligations of the Company for borrowed money, or incurred in 
connection with the purchase, lease or acquisition of any assets, and any obligations of a similar 
nature incurred by the Company; 

(viii) any claims, demands, actions, suits, legal proceedings, obligations 
or liabilities arising from the Company's operations, whether conducted prior to or after the 
Closing, whether such claims, demands, actions, suits, legal proceedings, obligations or 
liabilities are presently pending or threatened or are threatened or asserted at any time after the 
Effective Date and whether before or after the Closing; 
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(ix) fees payable to the Company' s agents, brokers or representatives 
for strategic partnerings or other transactions; and 

(x) any legal, accounting or other fees or expenses of the Company 
relating to or arising from the transactions contemplated hereby. 

1.4 Additional Contracts . 

(a) If Buyer determines at any time after the Effective Date (including after 
the Closing Date) and before March 31,2010 that the Company is a party to any contract, 
license, commitment, sale or purchase order or other instrument that has not been previously 
transferred to Buyer and is not an Excluded Asset, Buyer shall have the right, in its sole 
discretion, to demand that the Company seek to assume and assign any such contract, license, 
commitment, sales or purchase order or other instrument (each, an "Additional Contract") to 
Buyer, and thereby transfer to Buyer as a Purchased Asset, subject to the approval of the 
Bankruptcy Court, without any additional consideration, by written notice to the Company, and 
the Company shall use its commercially reasonable efforts to assign such Additional Contract to 
Buyer and to obtain any required third-party consents associated therewith; provided that Buyer 
may not demand the assumption or assignment of any Additional Contract that previously has 
been rejected by the Company in the Bankruptcy Case pursuant to a final order of the 
Bankruptcy Court; and provided further that the Company shall be responsible for any Cure 
Costs related to each such Additional Contract up to an aggregate amount of $7,500 for all Cure 
Costs paid pursuant to this Section 1 .4(a) for all Additional Contracts, and the Buyer shall be 
solely responsible for any Cure Costs in excess of $7,500. The Buyer may exercise its rights 
under Section 1 .4 only one time. 

1 .5 The Closing . The closing of the transactions contemplated by this Agreement 
(the " Closing ") shall take place at the offices of BRL Law Group LLC at 425 Boylston Street, 
Third Floor, Boston Massachusetts, commencing at 1:00 p.m. local time within 10 Business 
Days of entry of the Sale Order, or, if all of the conditions to the obligations of the Parties to 
consummate the transactions contemplated hereby have not been satisfied or waived by such 
date, on such mutually agreeable later date as soon as practicable (and in any event not later than 
two Business Days) after the satisfaction or waiver of all conditions (excluding the delivery of 
any documents to be delivered at the Closing by any of the Parties) set forth in Article V hereof. 
The date of the Closing shall be referred to herein as the " Closing Date ." 
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1 .6 Allocation , Buyer and the Company shall mutually allocate the Purchase Price 
(and all other capitalized costs) among the Purchased Assets in accordance with Schedule 1.6 , or 
as the parties otherwise agree in writing no later than seventy-five (75) days after the Closing. 
Such allocation shall be made in accordance with the provisions of Section 1060 of the Internal 
Revenue Code of 1986, as amended (the "Code"), and shall be binding upon Buyer and the 
Company for all purposes. The fair market value of each of the Purchased Assets shall be equal 
to its book value and any Purchase Price in excess of the book value shall be allocated to 
goodwill. 

ARTICLE II. 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

The Company represents and warrants to the Buyer as follows: 

2.1 Organization and Corporate Power . The Company is a corporation duly 
organized, validly existing and in good standing under the laws of the State of Delaware and has 
all requisite corporate power and authority to carry on its business as presently conducted and as 
proposed to be conducted. The Company is duly qualified to transact business and is in good 
standing in the Commonwealth of Massachusetts. Subject to any necessary authority from the 
Bankruptcy Court, (including without limitation the entry of the Preliminary Order and the Sale 
Order), the Company has all requisite power and authority to consummate the transactions 
contemplated hereby. 

2.2 Consent . Other than the Bankruptcy Court's entry of the Sale Order, no other 
approval or consent is necessary for the Company's execution, delivery and performance of the 
Agreement and the consummation of the Transaction by the Company. 

2.3 Intellectual Property . Section 1 . 1 (a)(v) and Schedule 1 . 1 (a)(vi) list all Intellectual 
Property of the Company. 

2.4 Employees . The names and home addresses of each of the Employees of the 
Company as of January 1, 2009 are set forth on Section 2.4 of the Disclosure Schedule. 

ARTICLE III. 

[RESERVED] 
ARTICLE IV. 

REPRESENTATIONS AND WARRANTIES OF THE BUYER 

The Buyer represents and warrants to the Company as follows: 

4.1 Organization and Corporate Power . The Buyer is a corporation duly organized, 
validly existing and in good standing under the laws of the State of Delaware and has all 
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requisite corporate power and authority to carry on its business as presently conducted and as 
proposed to be conducted. 

4.2 Authorization of Transaction , The Buyer has all requisite power and authority to 
execute and deliver this Agreement and to perform its obligations hereunder. The execution and 
delivery by the Buyer of this Agreement and the consummation by the Buyer of the transactions 
contemplated hereby have been duly and validly authorized by all necessary corporate action on 
the part of the Buyer. This Agreement has been duly and validly executed and delivered by the 
Buyer and constitutes a valid and binding obligation of the Buyer, enforceable against it in 
accordance with its terms. 

4.3 Availability of Funds . Buyer has, and on the Closing Date will have, sufficient 
funds available to finance and consummate the transactions contemplated by this Agreement, 
including the payment of the Closing Payment and the satisfaction of the Assumed Liabilities. 

4.4 Adequate Assurances Regarding Executory Contracts . Buyer is and shall use 
commercially reasonable efforts to ensure that it at all times will be capable of satisfying the 
conditions contained in Section 365(b)(1)(C) of the Bankruptcy Code with respect to the 
Executory Contracts. 

4.5 Noncontravention . Neither the execution, delivery and performance by the 
Buyer of this Agreement, nor the consummation by Buyer of the transactions contemplated 
hereby, will (a) conflict with or violate any provision of the organizational documents of Buyer, 
(b) require on the part of Buyer any filing with, or permit, authorization, consent or approval of 
any Governmental Authority, (c) conflict with, result in breach of, constitute (with or without 
due notice or lapse of time or both) a default under, result in the acceleration of obligations 
under, create in any party any right to terminate, modify or cancel, or require any notice, 
consent or waiver under, any contract or instrument to which Buyer is a party or by which it is 
bound or to which any of its assets is subject, or (d) violate any order, writ, injunction, decree, 
statute, rule or regulation applicable to Buyer or any of its properties or assets. 

ARTICLE V. 
COVENANTS 

5.1 Covenants of the Company . The Company covenants as follows: 

(a) NonDissipation . Prior to the Closing, the Company shall not, without the 
written consent of the Buyer: 

(i) create, incur or assume any indebtedness (including obligations in 
respect of capital leases); assume, guarantee, endorse or otherwise become liable or responsible 
(whether directly, contingently or otherwise) for the obligations of any other person or entity; or 
make any loans, advances or capital contributions to, or investments in, any other person or 
entity; 
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(ii) enter into, adopt or amend any employee benefit plan or any 
employment or severance agreement or arrangement, increase in any manner the compensation 
or fringe benefits of, or materially modify the employment terms of, its directors, officers or 
employees, generally or individually, or pay any bonus or other benefit to its directors, officers 
or employees other than a settlement agreement to be entered into with Mark Carbeau and 
submitted to the Bankruptcy Court for approval; 

(iii) acquire, sell, lease, license or dispose of any assets or property; 

(iv) mortgage or pledge any of its property or assets or subject any such 
property or assets to any lien; 

(v) pay any obligation or liability other than in the ordinary course of 

business; 

(vi) amend its charter, by-laws or other organizational documents; 

(vii) take any action or fail to take any action permitted by this 
Agreement with the knowledge that such action or failure to take action would result in (i) any of 
the representations and warranties of the Company set forth in this Agreement becoming untrue 
or (ii) any of the conditions to the Transaction set forth in Section 5.1 not being satisfied; 

(viii) fail to notify Buyer promptly of (i) any order the Bankruptcy Court 
entered in the Bankruptcy Case that affects or will affect the operation of the business of the 
Company or the Purchased Assets and promptly deliver a copy of any such order to Buyer, or 
(ii) any written objection, litigation or administrative proceeding that challenges the transactions 
contemplated hereby or the entry of the Sale Order; or 

(ix) enter into any contract or agreement or otherwise to take or agree 
to take any of the foregoing actions, except as contemplated by this Agreement or pursuant to an 
order of the Bankruptcy Court. 

(b) Access to Information . The Company shall permit representatives of the 
Buyer to have fiill access (at all reasonable times, and in a manner so as not to interfere with the 
normal business operations of the Company) to all premises, properties, financial and accounting 
records, contracts, other records and documents, and personnel, of or pertaining to the Company. 

(c) Notice of Breaches . From the date of this Agreement until the Closing, the 
Company shall promptly deliver to the Buyer supplemental information concerning events or 
circumstances occurring subsequent to the Effective Date which would render any 
representation, warranty or statement in this Agreement or the Disclosure Schedule inaccurate or 
incomplete at any time after the date of this Agreement until the Closing Date. No such 
supplemental information shall be deemed to cure any misrepresentation or breach of warranty 
or constitute an amendment of any representation, warranty or statement in this Agreement or the 
Disclosure Schedule. 
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(d) Cure of Defaults , The Company shall, at or prior to the Closing, cure any 
and all defaults under the Assumed Executory Contracts required to be cured and pay all Cure 
Costs that are required to be paid pursuant to the Sale Order or other Court Order. At Closing, 
the Company shall maintain a reserve of cash in a bank account (the " Cure Cost Reserve 
Amount ") in an amount sufficient to satisfy any disputed Cure Costs pending resolution of the 
disputed Cure Costs. After Closing, the Company shall pay disputed Cure Costs from the Cure 
Cost Reserve Amount upon entry of a Bankruptcy Court order resolving the dispute over the 
amount of the required Cure Costs. Prior to settling any disputed Cure Costs, the Company shall 
give the Buyer advance written notice of the resolution and a reasonable opportunity to dispute 
the amount of the settlement. 

(e) Restricted Actions . The Company shall not seek, support or fail to oppose 
any of the following actions that could reasonably cause the Purchased Assets not to be sold to 
Buyer pursuant to this Agreement: 

(i) dismissal of the Bankruptcy Cases; 

(ii) filing of a plan of reorganization or liquidation, dissolution, merger 
or substantially similar transaction that is inconsistent with the sale of the Purchased Assets to 
Buyer pursuant to this Agreement, except as permitted by the Preliminary Order; 

(iii) the appointment of a liquidator or similar Person for the purpose of 
liquidating the Purchased Assets; 

(iv) conversion of the Bankruptcy Case to a proceeding under Chapter 
7 of the Bankruptcy Code; or 

(v) filing of any pleading authorizing any course of action materially 
inconsistent with the sale of the Purchased Assets to Buyer in accordance with this Agreement, 
except as permitted by the Preliminary Order. 

Nothwithstanding the foregoing, the Buyer agrees that the Company shall solicit 
counteroffers to the proposed transaction consistent with the Company's obligations under 
Section 363 of the Bankruptcy Code, Rule 6004 of the Federal Rules of Bankruptcy Procedure, 
Rule 6004-1 of the Massachusetts Local Bankruptcy Rules and any Order of the Bankruptcy 
Court. 

5.2 Covenants of the Buyer . The Buyer covenants that with respect to each Assumed 
Executory Contract, Buyer shall, not less than five (5) Business Days prior to the date of the Sale 
Hearing, provide written information regarding its ability to provide adequate assurance of the 
future performance of such Assumed Executory Contract by Buyer. 

5.3 Covenants of the Buyer and Company . Buyer and Company agree that they will 
promptly take all actions as are reasonably necessary to assist in obtaining the Bankruptcy 
Court's entry of the Preliminary Order (including approval of the Sale Procedures) and the Sale 
Order, including without limitation furnishing affidavits, financial information or other 
documents or information for filing with the Bankruptcy Court and making such party's 
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employees and representatives available to testify before the Bankruptcy Court. In the event the 
Sale Order becomes subject to an appeal, Company and Buyer shall use their respective 
commercially reasonable efforts to defend such appeal. 

5.4 Certain Tax Matters . 

(a) The Buyer shall have no responsibility to prepare or file Tax Returns, if 
any, required to be filed on or after the Closing Date for any time periods prior to the Closing 
Date with respect to the business of the Company, including without limitation the Purchased 
Assets, and Buyer shall not be liable for any taxes relating to such time periods. 

(b) All federal, state and local sales, transfer, stamp, value-added or other 
similar Taxes imposed on the transfer of the Purchased Assets under this Agreement 
(collectively " Transaction Taxes ") and any refund, abatement or rebate therefrom, to the extent 
not exempt under Section 1 146(c) of the Bankruptcy Code, shall be paid by the Company. Any 
Transaction Taxes shall be paid by the Company, unless such Transaction Tax is expressly 
imposed upon Buyer by Law. 



ARTICLE VI. 
CONDITIONS TO CLOSING 

6.1 Conditions to Obligations of the Buyer . The obligation of the Buyer to 
consummate the transactions contemplated by this Agreement for the Closing shall be to the 
satisfaction (or waiver by the Buyer) of the following conditions: 

(a) there shall not have been any Material Adverse Effect affecting the 
Company between the Effective Date and the Closing Date; 

(b) the Company shall have obtained (and shall have provided copies thereof 
to the Buyer) all of the waivers, permits, consents, approvals or other authorizations referred to 
in Section 2.2 which are required on the part of the Company; 

(c) the representations and warranties of the Company set forth in this 
Agreement shall be true and correct, in each case as of the date of this Agreement and as of the 
Closing Date as though made as of the Closing Date, except to the extent such representations 
and warranties are specifically made as of a particular date or as of the date of this Agreement (in 
which case such representations and warranties shall be true and correct as of such date); 

(d) the Company shall have performed or complied with its agreements and 
covenants required to be performed or complied with under this Agreement as of or prior to the 
Closing; and 

(e) the Bankruptcy Court shall have entered the Sale Order; the Preliminary 
Order and the Sale Order shall not have been stayed, vacated, reversed or modified by the 
Bankruptcy Court or any other court of competent jurisdiction; and the Preliminary Order and 



{Practice Areas\CORP\22522\00001\A1522512.DOC [Ver: 2]} 



the Sale Order shall not modify the terms and conditions of this Agreement and the transactions 
contemplated hereby in any material respect that adversely affects the Buyer. 

6.2 Conditions to Obligations of the Company . The obligation of the Company to 
consummate the transactions contemplated by this Agreement for the Closing is subject to the 
satisfaction of the following conditions (or waiver by the Company): 

(a) the representations and warranties of the Buyer set forth in this Agreement 
shall be true and correct, in each case as of the date of this Agreement and as of the Closing Date 
as though made as of the Closing Date, except to the extent such representations and warranties 
are specifically made as of a particular date or as of the date of this Agreement (in which case 
such representations and warranties shall be true and correct as of such date); 

(b) the Buyer shall have performed or complied with its agreements and 
covenants required to be performed or complied with under this Agreement as of or prior to the 
Closing; and 

(c) the Bankruptcy Court shall have entered the Sale Order; the Preliminary 
Order and the Sale Order shall not have been stayed, vacated, reversed or modified by the 
Bankruptcy Court or any other court of competent jurisdiction; and the Preliminary Order and 
the Sale Order shall not modify the terms and conditions of this Agreement and the transactions 
contemplated hereby in any material respect that adversely affects the Company. 

ARTICLE VII. 
SURVIVAL 

7.1 Survival of Representations and Warranties . All representations and warranties 
contained in this Agreement shall terminate upon completion of the Closing. 

ARTICLE VIIL 
TERMINATION 

8. 1 Termination of Agreement . The Parties may terminate this Agreement prior to 
the Closing, as provided below: 

(a) by mutual written consent of the Company and the Buyer; 

(b) by either the Company or the Buyer if the Closing shall not have occurred 
on or before February 26, 2010 (the " Termination Date "); provided that the right to terminate 
this Agreement under this Section 8. 1(b) shall not be available to any Party whose failure to 
fulfill any obligation under this Agreement shall have been the cause of, or shall have resulted in, 
the failure of the Closing to occur prior to such date; 

(c) by either the Company or the Buyer in the event that any Governmental 
Order restraining, enjoining or otherwise prohibiting the transactions contemplated by this 
Agreement shall have become final and non-appealable; 
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(d) by the Company if Buyer shall have breached or failed to perform in any 
material respect any of its representations, warranties, covenants or other agreements contained 
in this Agreement which breach or failure to perform would give rise to the failure of a condition 
set forth in Section 6.2(a) or (b) and either (i) has not been cured within 20 days after notice of 
such breach or failure to perform has been delivered to Buyer or (ii) is incapable of being cured 
prior to the Termination Date (other than as a result of the Company's failure to perform the 
agreements set forth herein required to be performed by the Company): 

(e) by the Buyer if the Company has not commenced the Bankruptcy Case 
within 10 Business Days after the date of this Agreement (the date of such commencement, the 
" Petition Date "); 

(f) by the Buyer if the Sale Procedures have not been approved by the 
Bankruptcy Court within 30 days after the Petition Date; 

(g) by the Buyer, unless otherwise required by the Sale Procedures, or the 
Company if Buyer is determined not to be the Winning Bidder (as defined in the Sale 
Procedures); 

(h) by the Buyer or the Company if the Sale Order has not been approved by 
the Bankruptcy Court within 75 days after the Petition Date; 

(i) by the Buyer if the Closing shall not have occurred 10 Business Days after 
the Sale Order is entered (other than as a result of Buyer's failure to perform the agreements set 
forth herein required to be performed by Buyer); 

(j) automatically, upon the Company consummating any Alternative 

Transaction; 

(k) by Buyer if the Company shall have breached or failed to perform in any 
material respects any of its representations, warranties, covenants or other agreements contained 
in this Agreement, which breach or failure to perform would give rise to the failure of a 
condition set forth in Section 6.1(c) or (d) and either (i) has not been cured within twenty (20) 
days after notice of such breach or failure to perform has been delivered to the Company or (ii) is 
incapable of being cured prior to the Termination Date (other than as a result of Buyer's failure 
to perform the agreements set forth herein required to be performed by Buyer); provided that 
nothing precludes the parties from agreeing, or the Bankruptcy Court from ordering, that a cure 
for which monetary damages would suffice may be effected by a reduction in the Closing 
Payment; and 

8.2 Effect of Termination . If any Party terminates this Agreement pursuant to 
Section 8.1, all obligations of the parties hereunder shall terminate without any liability of any 
Party to any other Party, except for (a) the liability of a Party for its own expenses pursuant to 
Section 10.1 1 and (b) any liability provided for in Section 9.2(c). 
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ARTICLE IX. 
BANKRUPTCY MATTERS 



9.1 Commencement of Bankruptcy Case . The Company shall commence the 
Bankruptcy Case in the Bankruptcy Court within 10 Business Days following the Effective Date. 

9.2 Bid Protections. 

(a) [Reserved]. 

(b) Following the entry by the Bankruptcy Court of the Sale Procedures in the 
Preliminary Order, the Company shall solicit and accept offers from other Persons for an 
Alternative Transaction, in accordance with the Sale Procedures set forth in Exhibit A hereto. 

(c) The Company hereby confirms that it is integral to the process of 
arranging an orderly sale of the Purchased Assets to proceed by selecting Buyer to enter into this 
Agreement in order to present the Bankruptcy Court with arrangements for obtaining the highest 
realizable prices for Purchased Assets and that, without Buyer having committed substantial time 
and effort to such process, the estate of the Company may have had to employ a less orderly sale 
process and thereby incur higher costs and risk attracting lower prices. Accordingly, the 
contributions of Buyer to the process have provided substantial benefit to the estate of the 
Company. The Company acknowledges that Buyer would not have invested the effort in 
negotiating and documenting the transaction provided for herein and incurring duties to pay its 
outside advisers if Buyer were not entitled to a Break-Up Fee as defined below. Accordingly, 
upon the first to occur of any of the following events: 

(i) this Agreement is terminated pursuant to Section 8.1(i) or Section 
8. Up) hereof and at such time the Company does not have the right to terminate this Agreement 
pursuant to Section 8.1(d) ; 

(ii) the Bankruptcy Court enters into an order authorizing the sale of 
the Purchased Assets to a party other than Buyer (a " Third-Party Buyer ") and at such time the 
Company does not have the right to terminate this Agreement pursuant to Section 8.Ud) and the 
sale of the Purchased Assets to the Third-Party Buyer is consummated. 

(iii) the Company seeks, supports or fails to oppose, any of the 
following actions that could reasonably cause the Purchased Assets not to be sold to Buyer 
pursuant to this Agreement and at such time the Company does not have the right to terminate 
this Agreement pursuant to Section 8.1(d) : 
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(A) dismissal of the Bankruptcy Cases; 



(B) filing of a plan of reorganization or liquidation, dissolution, 
merger or substantially similar transactions that is inconsistent with the sale of the Purchased 
Assets to Buyer pursuant to this Agreement, except as permitted by the Preliminary Order; 

(C) the appointment of a liquidator or similar Person for the 
purpose of liquidating the Purchased Assets; or 

(D) conversion of the Bankruptcy Cases to a proceeding under 
Chapter 7 of the Bankruptcy Code; 

(iv) termination of this Agreement by Buyer pursuant to Section 

8.1(k) . 

then Buyer shall, without further court order (other than the Sale Procedures), be 
entitled to receive a fee equal to $1 5,000.00 (the " Break-Up Fee "Y 

The payment of the Break-Up Fee shall be made from proceeds of the sale to the Third- 
Party Buyer (notwithstanding any Liens on such proceeds) within three (3) Business Days of the 
closing of the sale to such Third-Party Buyer; provided that , if the Break-Up Fee is payable in 
accordance with subclauses (iii)(A), (B), (C), (D) or (iv), the Break-Up Fee shall be made from 
the assets of the Company's estate immediately upon termination of this Agreement. 

9.3 Bankruptcy Court Approval of Preliminary Order and Sale Order . 

(a) No later than seven (7) days after the Petition Date, the Company shall 
file, and provide sufficient notice to all parties entitled to notice under applicable provisions of 
the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure (including all parties to 
Executory Contracts and all applicable Governmental Authorities) and such other parties 
reasonably designated by Buyer of, motions with the Bankruptcy Court seeking Bankruptcy 
Court approval of the Preliminary Order and the Sale Order (which shall also seek approval of 
the assumption and assignment of all Assumed Executory Contracts to Buyer), each of which, 
and the motions relating thereto, shall be in form and substance reasonably satisfactory to Buyer 
and the Company. 

(b) Subject to entry of the Preliminary Order, the Company shall promptly 
make any filings, take all actions, and use all reasonable efforts to obtain any and all other 
approvals and orders of the Bankruptcy Court necessary or appropriate for consummation of the 
transactions contemplated hereby, subject to the Company's obligations to comply with any 
order of the Bankruptcy Court and other applicable Laws. 

9.4 Sale Procedures . The Company (a) shall conduct the auction process of the 
Purchased Assets in material accordance with the Sale Procedures attached hereto as Exhibit A , 
subject to the approval of the Bankruptcy Court and (b) shall not amend, waive, modify or 
supplement in a material respect the Sale Procedures except as set forth therein. 
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9.5 Joinder . As a condition of the Company exercising any right under this 
Agreement and any other agreement entered into in connection herewith, the Company agrees 
that it shall cause any successor entity of its business to become a party to this Agreement and 
the other agreements to which it is a party, in each case agreeing to be bound by all of its 
predecessor's obligations hereunder and thereunder. 

ARTICLE X. 
MISCELLANEOUS 

10. 1 No Third Party Beneficiaries . This Agreement shall not confer any rights or 
remedies upon any person other than the Parties and their respective successors and permitted 
assigns. 

10.2 Entire Agreement . This Agreement (including the documents referred to herein) 
constitutes the entire agreement among the Parties and supersedes any prior understandings, 
agreements or representations by or among the Parties, written or oral, with respect to the subject 
matter hereof. 

10.3 Succession and Assignment . This Agreement shall be binding upon and inure to 
the benefit of the Parties named herein and their respective successors and permitted assigns. No 
Party may assign either this Agreement or any of its rights, interests or obligations hereunder 
without the prior written approval of the other Parties; provided that the Buyer may assign its 
rights, interests and obligations hereunder to an Affiliate of the Buyer. 

1 0.4 Counterparts: Facsimile Signature . This Agreement may be executed in two or 
more counterparts, each of which shall be deemed an original but all of which together shall 
constitute one and the same instrument. This Agreement may be executed by facsimile or pdf 
signature. 

10.5 Headings . The section headings contained in this Agreement are inserted for 
convenience only and shall not affect in any way the meaning or interpretation of this 
Agreement. 

10.6 Notices . All notices, requests, demands, claims, and other communications 
hereunder shall be in writing. Any notice, request, demand, claim or other communication 
hereunder shall be deemed duly delivered four Business Days after it is sent by registered or 
certified mail, return receipt requested, postage prepaid, or one business day after it is sent for 
next-day delivery via a reputable nationwide overnight courier service, in each case to the 
intended recipient as set forth below: 

If to the Company prior to the Closing: 

HyperMed, Inc. 
c/o Richard Lifsitz 
54 Hundreds Road 
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Wellesley Hills, MA 02481 



With a copy to: 
Paul W. Carey, Esq. 

Mirick, O'Connell, DeMallie & Lougee, LLP 
100 Front Street 
Worcester, MA 01608 



If to the Company after the Closing: 

HyperMed, Inc. 
c/o Richard Lifsitz 
54 Hundreds Road 
Wellesley Hills, MA 02481 

With a copy to: 

Paul W. Carey, Esq. 

Mirick, O'Connell, DeMallie & Lougee, LLP 
100 Front Street 
Worcester, MA 01608 

If to the Buyer prior to or after the Closing : 

Hyperspectral Imaging, Inc. 
c/o BRL Law Group, LLC 
425 Boylston Street, 3 rd Floor 
Boston, MA 02116 
Attn: Thomas B. Rosedale 

With a copy to: 

Demeo & Associates, P.C. 
One Lewis Wharf 
Boston, MA 02110 
Attention: Joseph M. Downes III 

Any Party may give any notice, request, demand, claim or other communication hereunder using 
any other means (including personal delivery, expedited courier, messenger service, telecopy, 
telex, ordinary mail or electronic mail), but no such notice, request, demand, claim or other 
communication shall be deemed to have been duly given unless and until it actually is received 
by the Party for whom it is intended. Any Party may change the address to which notices, 
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requests, demands, claims, and other communications hereunder are to be delivered by giving the 
other Parties notice in the manner herein set forth. 

10.7 Governing Law: Jurisdiction . This Agreement shall be governed by and 
construed in accordance with the internal laws of the State of Delaware (without giving effect to 
any choice or conflict of law provision or rule (whether of the State of Delaware or any other 
jurisdiction) that would cause the application of laws of any jurisdictions other than those of the 
State of Delaware), except to the extent that the Laws of such State are superseded by the 
Bankruptcy Code, in which case, the Bankruptcy Code and Federal Rules of Bankruptcy 
Procedure, as construed by the First Circuit, the District of Massachusetts, the First Circuit 
Bankruptcy Appellate Panel and the United States Bankruptcy Court for the District of 
Massachusetts, shall govern. The Parties hereto irrevocably elect as the sole judicial forum for 
the adjudication of any matters arising under or in connection with this Agreement, and consent 
to the exclusive jurisdiction of, the Bankruptcy Court. 

10.8 Amendments and Waivers . The Parties may mutually amend any provision of 
this Agreement at any time prior to the Closing. No amendment of any provision of this 
Agreement shall be valid unless the same shall be in writing and signed by both Parties. No 
waiver of any right or remedy hereunder shall be valid unless the same shall be in writing and 
signed by the Party giving such waiver. No waiver by any Party with respect to any default, 
misrepresentation or breach of warranty or covenant hereunder shall be deemed to extend to any 
prior or subsequent default, misrepresentation or breach of warranty or covenant hereunder or 
affect in any way any rights arising by virtue of any prior or subsequent such occurrence. 

10.9 Severability . Any term or provision of this Agreement that is invalid or 
unenforceable in any situation in any jurisdiction shall not affect the validity or enforceability of 
the remaining terms and provisions hereof or the validity or enforceability of the offending term 
or provision in any other situation or in any other jurisdiction. If the final judgment of a court of 
competent jurisdiction declares that any term or provision hereof is invalid or unenforceable, the 
Parties agree that the court making the determination of invalidity or unenforceability shall have 
the power to limit the term or provision, to delete specific words or phrases, or to replace any 
invalid or unenforceable term or provision with a term or provision that is valid and enforceable 
and that comes closest to expressing the intention of the invalid or unenforceable term or 
provision, and this Agreement shall be enforceable as so modified. 

10.10 Construction . 

(a) The language used in this Agreement shall be deemed to be the language 
chosen by the Parties to express their mutual intent, and no rule of strict construction shall be 
applied against any Party. 

(b) Any reference to any federal, state, local or foreign statute or law shall be 
deemed also to refer to all rules and regulations promulgated thereunder, unless the context 
requires otherwise. 
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10.11 Expenses . Except as otherwise expressly provided herein, each of the Parties 
hereto shall pay its own expenses in connection with this Agreement and the transactions 
contemplated hereby, including without limitation any legal and accounting fees, whether or not 
the transactions contemplated hereby are consummated. 

ARTICLE XL 
DEFINITIONS 

11.1 Certain Terms Defined . As used in this Agreement, the following terms have the 
following meanings: 

" Affiliate " means, with respect to any Person, any Person directly or indirectly 
controlling, controlled by, or under direct or indirect common control with such other 
Person. 

" Alternative Transaction " means any (i) sale or disposition of all or any material 
portion of the Purchased Assets or the capital stock of the Company; or (ii) any merger, 
consolidation, business combination, recapitalization, reorganization or other 
extraordinary business transaction, involving or otherwise relating to the Company and 
any person or entity other than the Buyer. 

" Business Day " means any day other than Saturday, Sunday and any day that is a 
legal holiday or a day on which banking institutions in New York, New York are 
authorized by Law or other governmental action to close. 

" Governmental Authority " means any federal, national, state, provincial, local, or 
similar government, governmental, regulatory or administrative authority, agency or 
commission or ay court, tribunal or judicial or arbitral body. 

" Governmental Order " means any order, writ, judgment, injunction, decree, 
stipulation, determination or award entered by or with any Governmental Authority. 

" Intellectual Property " means all rights in intellectual property of any type 
throughout the world, including without limitation (a) patents, patent applications and 
statutory invention registrations, including reissues, divisions, continuations, 
continuations-in-part, extensions and reexaminations thereof, (b) trademarks, service 
marks, trade dress, Internet domain names, trade names and other source identifiers, 
whether registered or unregistered, (c) copyrights, whether registered or unregistered, (d) 
confidential and proprietary information, including trade secrets, inventions (whether or 
not patentable or reduced to practice), know-how, manufacturing and production 
processes and techniques, research and development information, and customer and 
supplier lists and information, (e) any and all rights in any of the foregoing provided by 
international treaties or conventions, (f) any and all rights to sue or recover and retain 
damages and costs and attorneys' fees for past, present and future infringement, dilution, 
misappropriation, or other violation of any of the foregoing, and rights for priority and 
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protection of interests therein under the Laws of any jurisdiction, and (g) any and all 
applications, registrations and renewals for, and goodwill associated with, any of the 
foregoing. 

" Law " means any federal, national, state, provincial, local or similar statute, law, 
ordinance, regulation, rule, code, order, requirement or rule of law (including common 
law). 

" Material Adverse Effect " shall mean a material adverse effect on the business, 
assets (including intangible assets), liabilities, condition (financial or otherwise), 
property, results of operations of the Company taken as a whole. 

" Person " means any individual, corporation, partnership, joint venture, 
association, joint-stock company, trust, unincorporated organization or Governmental 
Authority. 

" Preliminary Order " means an order in form and substance reasonably acceptable 
to Buyer (a) approving the Break-Up Fee in accordance with Section 9.2(c) and all other 
payments to Buyer arising in connection with the transactions contemplated by this 
Agreement as obligations of the Company having priority as an administrative expense in 
its case before the Bankruptcy Court under 1 1 U.S.C. Sections 503(b) and 507(a), (b) 
approving the Sale Procedures, (c) approving procedures relating to the sale of the 
Purchased Assets under sections 363 and 365 of the Bankruptcy Code, (d) approving the 
adequacy of notice to creditors and parties in interest for the approval of the transactions 
contemplated hereby, (e) requiring the Company to give each party to an Assumed 
Contract notice of the Company's assignment and Buyer's assumption of such Assumed 
Contract and the amount of any cure payment required in connection therewith and (f) 
providing that a party's failure to timely object to such assignment and such assumption 
shall be deemed to constitute such party's consent of such assignment and such 
assumption. 

" Sale Order " means an order in form and substance reasonably acceptable to 
Buyer approving this Agreement and all of the terms and conditions hereof, and 
approving and authorizing the Company to consummate the transactions contemplated 
hereby. Without limiting the generality of the foregoing, such order shall find and 
provide, among other things, that (a) the Purchased Assets sold to Buyer pursuant to this 
Agreement shall be transferred to Buyer free and clear of all Liens, claims, interests and 
encumbrances, and liabilities of any Person, such Liens, claims, interests, encumbrances, 
and liabilities to attach to the Closing Payment payable pursuant to Section 1.2, (b) Buyer 
has acted in good faith within the meaning of Section 363(m) of the Bankruptcy Code 
and, as such, is entitled to the protections afforded thereby, (c) this Agreement was 
negotiated, proposed and entered into by the parties without collusion, in good faith and 
from arm's-length bargaining positions, (d) Buyer is not acquiring or assuming any of the 
Company's or any other Person's liabilities except as expressly provided in this 
Agreement, and shall not have any liability or responsibility of any kind for, among other 
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things, claims on any theory of successor or transferee liability, de facto merger, 
substantial continuity or mere continuity, (e) the Bankruptcy Court shall retain 
jurisdiction to resolve any controversy or claim arising out of or relating to this 
Agreement, or the breach hereof, as provided in Section 10.7 hereof, (f) this Agreement 
and the transactions and instruments contemplated hereby shall be specifically 
performable and enforceable against and binding upon, and not subject to rejection or 
avoidance by, the Company any Chapter 7 trustee of the Company and its applicable 
estate and (g) it is not a principal purpose of any Person entering into this Agreement or 
any transactions contemplated by this Agreement to evade liability to which such Person 
would be subject under Subtitle D of Title IV of ERISA. 

" Sale Procedures " means the sale procedures attached hereto as Exhibit A . 

" Tax Return " means any report, return, information return, filing or other 
information, including any schedules, exhibits or attachments thereto, and any 
amendments to any of the foregoing required to be filed or maintained in connection with 
the calculation, determination, assessment or collection of any Taxes (including estimated 
Taxes). 

" Taxes " means any and all taxes, fees, levies, duties, tariffs, imposts and other 
charges in the nature of taxes (together with any and all interest, penalties, additions to 
tax and additional amounts imposed with respect thereto whether disputed or not and 
including any obligations to indemnify or otherwise assume or succeed to the Tax 
liability of any other Person) imposed by any Governmental Authority or taxing 
authority, including without limitation taxes or other charges on or with respect to 
income, franchise, windfall or other profits, gross receipts, property (real or personal), 
sales, use, capital stock, payroll, employment, occupation., severance, disability, 
premium, environmental (including taxes under Section 59A of the Code), social 
security, workers' compensation, estimated, unemployment compensation or net worth, 
alternative or add-on minimum; taxes or other charges in the nature of excise, 
withholding, ad valorem, stamp, transfer, value-added or gains taxes; license, registration 
and documentation fees; and customs' duties, tariffs and similar charges or any tax of any 
kind whatsoever. 
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FROM :THE UIESTIN SHANGHAI FAX NO. : Dec. 18 2009 08:12 P 1 



IN WITNES S WHEREOF, the Parties have executed this Agreement as of the date first 
above written. 



HYPERSPECTRAL IMAGING, INC. 

J J 

Name:" Mm tfSmm^U- 

Titk: Pmjbmr 




HYPERMED, INC. 



By: 

Name: 
Title: 



(Pwflleo Arc«\C0IU^22512\W>OO]\Al 5225H0OC [W; a)) 



IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date 
above written. 



HYPERSPECTRAL IMAGING, INC. 



By:_ 
Name: 
Title: 
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EXHIBIT A 
SALE PROCEDURES 
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SALE PROCEDURES 



Set forth below are the sale procedures (the " Sale Procedures ") to be employed with 
respect to the prospective sale by Hypermed, Inc. (the " Debtor ") of all of the operating assets and 
properties of every kind, nature and description of the Company referred to in the Asset Purchase 
Agreement dated /%^/^ the " Stalking Horse Agreement ") by and between Hyperspectral 
Imaging, Inc. (the " StdlkiAg Horse Bidder ") and the Debtor, with all of such assets and properties 
that are the subject of the Stalking Horse Agreement referred to as the " Sale Assets ". A copy of 
the Stalking Horse Agreement is available upon request from Debtor's counsel. 

The Sale Procedures contemplate: (1) a hearing before the United States Bankruptcy 
Court for the District of Massachusetts, Eastern Division (the " Bankruptcy Court "), John, W. 

McCormack Post Office and Court House, 5 Post Office Square, Courtroom , Boston, MA 

02109-3945, to: (a) in the event that there is at least one Qualified Bidder other than the Stalking 
Horse Bidder, conduct an open auction of the Purchased Assets (the " Auction "); and (b) approve 
the sale of the Purchased Assets to the prevailing bidder (the " Sale ") immediately following the 
Auction; and (2) the closing of the Sale to occur within 10 business days upon the approval of 
the Sale by the Bankruptcy Court. 

1. Identification of Potential Bidders . These Sale Procedures are being sent to, 
among others, persons and entities identified by the Debtor as potentially having an interest in 
acquiring the Sale Assets and who may have the financial wherewithal to consummate a 
purchase of such assets. Any other person or entity interested in bidding for the Sale Assets may 
obtain a copy of these Sale Procedures and the Stalking Horse Agreement by requesting such 
information from Paul Carey, Mirick, O'Connell, DeMallie & Lougee, LLP, 100 Front Street, 
Worcester, MA 01608-1477. Any bids, notices or information required to be given to the Debtor 
under the Sale Procedures should be sent to the foregoing address. 

2. Due Diligence . Information regarding the Debtor and the Sale Assets will be 
provided and/or made available to potential bidders as follows: 

(a) Publicly Available Information . Upon written request to the Debtor, the 
following information will be provided to any potential bidder: 

• The Debtor's Schedules of Assets and Liabilities as then on file with 
the Bankruptcy Court; 

• The Debtor's Statement of Financial Affairs as then on file with the 
Bankruptcy Court; and 

• Any written marketing materials related to the Sale Assets that are 
reasonably available to the Debtor. 
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(b) Additional Information . Upon receipt by the Debtor of (i) information 
satisfactory to the Debtor of a potential bidder's ability to close on a purchase of the Sale Assets, 
and (ii) a confidentiality agreement in form and substance satisfactory to the Debtor executed by 
the potential bidder, such potential bidder shall be provided with additional information 
regarding Debtor, its operations and the Sale Assets, including the opportunity to inspect the Sale 
Assets and the opportunity, at the Debtor's discretion and to the extent practicable under the 
circumstances, to meet with members of the Debtor's management. In addition, the Debtor will 
make reasonable efforts to provide a potential bidder, who has satisfied the conditions of this 
Section 2(b), with such additional information as such potential bidder may determine is 
necessary or relevant to the formulation of its bid. 

THE DEBTOR AND ITS ADVISORS HAVE NOT UNDERTAKEN ANY 
INDEPENDENT AUDIT OF THE INFORMATION REGARDING THE DEBTOR, OR 
ITS OPERATIONS OR SALE ASSETS TO BE PROVIDED IN CONNECTION WITH 
THE SALE PROCEDURES SET FORTH HEREIN. ALTHOUGH THE DEBTOR 
BELIEVES THE INFORMATION PROVIDED IN CONNECTION WITH THE SALE 
PROCEDURES TO BE ACCURATE, NEITHER THE DEBTOR NOR ITS ADVISORS 
MAKE ANY REPRESENTATION REGARDING THE ACCURACY, RELIABILITY, 
VERACITY, ADEQUACY, OR COMPLETENESS OF ANY SUCH INFORMATION, 
EXCEPTING ONLY THE DEBTOR'S REPRESENTATIONS AND WARRANTIES 
MADE SOLELY BY THE DEBTOR AS SET FORTH IN ARTICLE 2 OF THE 
STOCKING HORSE AGREEMENT, AND ALL POTENTIAL BIDDERS ARE 
ENCOURAGED TO CONSULT WITH THEIR OWN ADVISORS REGARDING ANY 
SUCH INFORMATION. 

3. Qualified Bidders . No bid for the Sale Assets will be considered unless prior to or 
in conjunction with making such bid, but in any event no later than Bid Deadline (as defined in 
Section 4 below): 

(a) The bidder satisfies the requirements of Section 2.(b) above; and 

(b) The bidder delivers to the Debtor in readily available funds a good faith 
deposit (each, a " Good Faith Deposit ") in an amount equal to $25,000. 

A potential bidder that satisfies the foregoing requirements shall be considered a 
" Qualified Bidder ." Following each potential bidder's delivery of all of the materials required in 
subsections (a) through (b) above, the Debtor shall notify such potential bidder in writing as to 
whether such potential bidder shall be considered a Qualified Bidder on or before [ date ]. The 
Stalking Horse Bidder is deemed a Qualified Bidder. 

4. Time for Submission of Bids . Any Qualified Bidder that desires to make a bid to 
purchase the Sale Assets and to become an Actual Bidder (as defined below in Section 7) shall 
deliver its original bid to the Debtor not later than 5:00 p.m. prevailing Eastern Time on [date] 
(the " Bid Deadline "). 
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5. Treatment of Deposits . A bidder shall forfeit its Good Faith Deposit if (i) such 
bidder is determined to be a Qualified Bidder and withdraws or modifies its bid other than as 
provided herein before the Bankruptcy Court approves the selection of the Prevailing Bidder (as 
defined in Section 9 below), or (ii) such bidder is the Prevailing Bidder and (A) modifies or 
withdraws its prevailing bid without consent before the consummation of the sale contemplated 
by the Marked Contract (as defined in Section 6 below), or (B) such bidder breaches the Marked 
Contract. A Good Faith Deposit shall be promptly returned to the corresponding bidder if (i) 
such bidder is not determined to be a Qualified Bidder or (ii) such bidder is a Qualified Bidder 
but is not approved as the Prevailing Bidder or the Next Best Bidder (as defined in Section 9 
below) by the Bankruptcy Court at the Sale Hearing and has not otherwise forfeited its Good 
Faith Deposit, 

6. Form and Content of Bids . A Qualified Bidder may submit a bid for the Sale 
Assets. In order to constitute a " Qualified Bid ," a bid must be submitted by the Bid Deadline 
and, unless the Debtor otherwise agree, satisfy the following requirements: 

(a) The bid must be made upon terms and conditions (other than economic 
terms such as purchase price) that are (i) substantially similar to those contained in the Stalking 
Horse Agreement, or (ii) on terms and conditions more favorable to the Debtor's estate than the 
Stalking Horse Agreement. Each bid must be accompanied by a form of such Qualified Bidder's 
proposed asset purchase agreement that specifically sets forth those amendments and 
modifications to the Stalking Horse Agreement that such Qualified Bidder proposes, including 
price, assets to be purchased, contracts and liabilities to be assumed, and liabilities not to be 
assumed (the " Marked Contract "). All modifications or amendments to the Stalking Horse 
Agreement that are contained in the Marked Contract must be "red lined" in order to be 
enforceable against the Debtor's estate. 

(b) The Marked Contract must provide for total consideration to the Debtor's 
estate of at least $265,000. 

(c) Each Marked Contract, unless otherwise approved by the Debtor, must not 
be conditioned upon (i) any financing condition, (ii) the outcome of unperformed due diligence 
by the Qualified Bidder or (iii) any other contingency not included in the Stalking Horse 
Agreement. No conditions proposed by a bidder shall be materially more burdensome or 
unfavorable to the Debtor's estate than the conditions set forth in the Stalking Horse Agreement 
unless the Debtor expressly agrees to such conditions. 

(d) Each Marked Contract(s) must be accompanied by a letter (i) setting forth 
the identity of the bidder and the contact information for such Qualified Bidder, (ii) stating that 
such Qualified Bidder offers to purchase the Sale Assets upon the terms and conditions set forth 
in the Marked Contract, (iii) summarizing the proposed consideration such Qualified Bidder 
proposes to pay under the Marked Contract (i.e., cash, assumed liabilities, and assets to be 
contributed by the bidder for the benefit of the Debtor's estate), (iv) stating the form of the Good 
Faith Deposit (e.#, cashier's check or cash) made by such Qualified Bidder, and (v) further 
providing that such offer shall be irrevocable until the sale of the assets to the Prevailing Bidder 
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(as such term is defined below) or the Next Best Bidder (as such term is defined below), if 
applicable, has been consummated. 

(e) Originals of the foregoing materials must be received by the Debtor and 
copies must be filed with the Bankruptcy Court on or before the Bid Deadline. 

The Stalking Horse Agreement shall be deemed a Qualifying Bid. 

7. Actual Bidders May Participate In Auction . Each Qualified Bidder who submits a 
Qualified Bid (an " Actual Bidder "), shall be entitled to participate in the Auction. The Stalking 
Horse Bidder shall be deemed an Actual Bidder. 



8. The Auction . The Auction shall commence at [ : .m.] prevailing Eastern 

Time on [date ] at the Bankruptcy Court, Courtroom , or at such other date and time as the 

Court may establish. The Auction shall be conducted as an open auction, with a designated 
representative for each Actual Bidder having authority to submit bids on behalf of such Actual 
Bidder. At the commencement of the Auction, the Debtor shall also announce (1) the amount by 
which a bid must exceed the then-highest Qualified Bid and (2) any other requirements with 
respect to increased bids. 

In the event that the Debtor does not receive any Qualifying Bids (other than the Stalking 
Horse Agreement) on or before the Bid Deadline, the Auction will not take place. In such an 
event, the Debtor in its discretion may seek the Bankruptcy Court's approval of the Stalking 
Horse Agreement at or before the Sale Hearing. 

9. Selection of the Prevailing Bid and Next Best Bid . After the completion of the 
Auction, the Debtor shall review and consider each of the Qualified Bids and all increased bids, 
if any. The Debtor reserves the right to consider the value to the Estate of the claim waiver by 
Greenwich Biotech Ventures II LLC and any of its affiliates in connection with the Stalking 
Horse Bid, or any other waivers or consideration associated with any Qualified Bid. The Debtor 
shall determine which of the Qualified Bids or increased bids constitutes the best bid. The bid so 
selected by the Debtor shall be considered the " Prevailing Bid " and the maker of that bid shall be 
considered the " Prevailing Bidder ." The Debtor shall then request that the Bankruptcy Court 
approve the sale to the Prevailing Bidder pursuant to the terms of the Prevailing Bid. The 
Marked Contract submitted by the Prevailing Bidder (or the Stalking Horse Agreement if the 
Stalking Horse Bidder becomes the Prevailing Bidder), as subsequently modified by agreement 
of the Prevailing Bidder and the Debtor, if applicable, shall become the " Final Agreement ." 

Further, the Debtor shall determine which of the Qualified Bids or increased bids 
constitutes the next best bid for the Sale Assets. The bid so selected by the Debtor shall be 
considered the " Next Best Bid " and the maker of that bid shall be considered the " Next Best 
Bidder ." The Debtor may request further that the Bankruptcy Court approve the sale of the Sale 
Assets to the Next Best Bidder pursuant to the terms of the Next Best Bid in the event that the 
consummation of the Sale does not take place on the Closing Date due to the Prevailing Bidder's 
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inability or unwillingness to consummate the Sale. The Next Best Bid shall be irrevocable until 
the sale of the assets to the Prevailing Bidder has been consummated. 



10. Return of Good Faith Deposits . Within five (5) business days after the Sale has 
been consummated, the Good Faith Deposits submitted by all Qualified Bidders, except (i) the 
Prevailing Bidder and (ii) any bidders that forfeited their Good Faith Deposits in accordance with 
Section 5 above, shall be returned. 

11. Closing of Sale: Debtor's Right to Sell the Sale Assets to N ext Best Bidder. The 
consummation of the Sale shall take place at the Boston offices of Debtor's counsel or at some 
other location as the Debtor and the Prevailing Bidder may agree within 10 business days 
following entry of an Order approving the Sale. If the consummation of the Sale does not occur 
within the above timeframe due to the Prevailing Bidder's inability or unwillingness to 
consummate the Sale, then the Debtor shall have the right to file a motion with the Bankruptcy 
Court to request permission to sell the Sale Assets to the Next Best Bidder pursuant to the terms 
and conditions of the Next Best Bid. 

12. Break-Up Fee to Stalking Horse Bidder . Subject to Bankruptcy Court approval of 
the Break-Up Fee (as defined in the Stalking Horse Agreement at Section 9.2), upon the 
occurrence of any of the events set forth in the Stalking Horse Agreement at Section 9.2(c), the 
Debtor's shall pay the Break-Up Fee to the Stalking Horse Bidder in accordance with the 
Stalking Horse Agreement, and without further application to the Bankruptcy Court. Pursuant to 
the Stalking Horse Agreement at Section 9.2, the Break-Up Fee shall be equal to $15,000. 

13. Business Judgment of the Debtor . The Debtor reserves the right (a) to determine 
in the exercise of its business judgment whether the amendments and changes contained in each 
Marked Contract are acceptable as terms and conditions to sell, (b) to determine, in the exercise 
of its business judgment, which bid, if any, is the highest or otherwise best offer, and (c) to reject 
at any time prior to entry of an Order of the Bankruptcy Court approving the proposed Sale, any 
bid which the Debtor, in the reasonable exercise of its business judgment, deems to be (i) 
inadequate or insufficient, or (ii) not in conformity with the requirements of the Bankruptcy 
Code or the Sale Procedures. 
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Schedule l.l(a)(i) 



HyperMed Storage Facility 
Unit #61 
Storage Unlimited 
17 Terry Ave 
781 273 1800 
Burlington, MA 01803 
Mon-Fri 8a-7p 
Sat 8a-6p 
Sun 10a-3p 



Note: See tabs below for box catalog. 



# Content description 

101 Sheet Metal Parts-- Housing, Bottom; Housing, Top 

102 Articulating Arm 

103 Articulating Arm 

104 Articulating Arm 

105 Articulating Arm 

106 Project "iOxyVu" Development Kit & Parts 

107 IsoBox power supply (Toroid) 

108 IsoBox power supply (Toroid) 

109 IsoBox power supply (Toroid) 

110 IsoBox power supply (Toroid) 

111 IsoBox power supply (Toroid) 

112 IsoBox power supply (Toroid) 

113 IsoBox power supply (Toroid) 

114 IsoBox power supply (Toroid) 

115 IsoBox power supply (Toroid) 

116 IsoBox power supply (Toroid) 

117 Keyboard trays - Plastic Tote 

118 Keyboard trays - Plastic Tote 

119 Lower Enclosure Housing Tops, Bottoms, 2 Keyboard trays, 2 Toroid power cords, Lens Caps 

120 Lower Enclosure Housing, Plastic Tote 

121 Lower Enclosure Housing, Plastic Tote 

122 Parts and Documents- new product development 

123 documents- engineering development documents 

124 2 "CombiVu" (pre-OxyVu-1) devices 

125 2 "CombiVu" (pre-OxyVu-1) devices 

126 Small parts inventory 

127 Small parts inventory 

128 Small parts inventory & Circuit Boards 

129 Small parts inventory 

130 Small parts inventory 

131 Assembly Fasteners and Tools 

132 Assembly Fasteners and Tools & Optical Head WIP 

133 Assembly Fastners and Tools & Optical Head WIP & Lower Enclosure WIP 

134 Monitor Arms 

135 Tools, Wire, Optical Head & Lower Enclosure WIP 

136 Dell High Speed Laser Printer (Non-inventory) 
137 

138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 

150 5 inventory CPUs - OxyVu-2 

151 5 mini keyboards 
152 

153 Financial Server 

154 Main Dell Server 

155 Dell Backup Server 

156 Tape Drive 

157 Backup Tapes 

158 SonicWall &TrendNet (server parts) 

159 HP 5650 Printer (non-inventory) 

160 Rear Cart Skirts OxyVu-2 

161 Rear Cart Skirts OxyVu-2 

162 NIrVu (Pre-OxyVu-1) device 

163 Dell Printer (non-inventory) 

164 Electronics Lab Equipment-R & D 

165 Electronics Lab Equipment— R & D 

166 Testing Equipment 

167 Optical head control board incoming inspection station- computer and test equipment 
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drawn to 
drawn to 
drawn to 
drawn to 
drawn to 
drawn to 
drawn to 
drawn to 



end of page 
end of page 
end of page 
end of page 
end of page 
end of page 
end of page 
end of page 
end of page 
end of page 
end of page 
end of page 
end of page 



from 136 
from 136 
from 136 
from 136 
from 136 
from 136 
from 136 
from 136 
from 136 
from 136 
from 136 
from 136 
from 136 



# Content description comments 

201 CalPaks, Finished Goods OxyVu-2 

202 CalPaks, not inspected OxyVu-2 

203 CalPaks, not inspected OxyVu-2 

204 CalPaks, not inspected OxyVu-2 

205 CalPaks, not inspected OxyVu-2 

206 Incoming Inspection-- Power Supplies, Circuit Boards 

207 Incoming Inspection-- Heavy Gray cables 



Box# 

301a 

301b 

301c 

302a 

302b 

302c 

303a 

303b 

303c 

304a 

304b 

304c 

305a 

305b 



308a 
308b 



Content description 
Grant / IP docs 
Clinical Study Docs 
Clinical Study Docs 



Design History File 
Device History Records 

DHF supplements and Verification and Validation Results 

Change Orders & Documents Level 1,2,4 

Documents Level 3 

Library- Standards, Regulations, etc. 

Calibration Certificates 

Incoming Inspection Records 

306 Research/Design Docs 

307 Study Data and System Development disks 
Office Supplies 

Marketing Documents 

309 Marketing Collateral 

310 Admin Desk-Expenses/Account Login information 

311 DARPA/Clinical docs 



comments 
file cabinet 
file cabinet 
file cabinet 
empty cabinet 
empty cabinet 
empty cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 
file cabinet 



Box# Content description comments 
401a Software, Cables, IT materials 
401b STET 

401c Development computers 

402 Printer, Inventory, OxyVu-2 

403 Printer, Inventory, OxyVu-2 

404 Printer, Inventory, OxyVu-2 

405 Printer, Inventory, OxyVu-2 

406 Touchscreen, Inventory, OxyVu-2 

407 Touchscreen, Inventory, OxyVu-2 

408 Touchscreen, Inventory, OxyVu-2 

409 Touchscreen, Inventory, OxyVu-2 

410 Touchscreen, Inventory, OxyVu-2 

411 OxyVu-1 and Office Laptops 

412 Desk Telephones 

413 VP Marketing PC, QA & Doc Control assistant PC 

414 Finance& Mechanical Engineering & Printer PCs 

415 Spare Monitors and Printers (IT) 

416 Wireless Router and connectivity components 

417 OxyVu-1 Laptops 

418 OxyVu-1 Components (obsolete) 

419 Server (Old) Data, Network, Web 



# Content description comments 

500 Vendor Agreements, Employee File, Payroll 2007 - Q2 2008 

501 Tax, Stock Certificates, Insurance, Benefits/HR/401k/Customer 

502 2007, 2008 Financials 

504 Finance management cubicle 



Box# 


Content description 


comments 


n/a 


Demo system 


OXY-08-060 


n/a 


Development system 


007 


n/a 


Unit under software test 


OXY-08-080 


n/a 


Unit under software test/hardware prototype 


OXY-08-074 


n/a 


5 unboxed carts 
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Intemational 
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US 
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Canada 
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International 
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US 


2007549525 
JP 


05857613.3 
EP 


200580048789.7 
CN 
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CA 


2005327078 

AU | 


PCT/US05/46919 
International 


11/319,225 
US 


11/184,082 
US 
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Hyperspectral Imaging in Diabetes and Peripheral 
Vascular Disease 


Hyperspectral Imaging in Diabetes and Peripheral 
Vascular Disease 


Hyperspectral Imaging in Medical Applications 


Hyperspectral Imaging in Medical Applications 


Medical Hyperspectral Imaging for Evaluation ot 
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Schedule 2.4 



Addresses redacted for filing 



HYPERMED INC 
Employee Master List 
1/21/2009 



Employee Address Role 



Carbeau, Mark 


CEO 


Lifsitz, Rick 


COO 


Sheooard Jim 

^/ 1 lw Ks I \A | villi 


VP nf Mam lfarti irina 

VI Ul 1 V 1 C* 1 1 U 1 CI O LU 1 1 m y 


Schomacker, Kevin 


VP of Research 


McGloin, Pat 


VP of Marketina 


Androsenko, Maria 


Algorithm Engineer 


Bregani, Tom 


Director of Quality 


Bridges, Harriet 


Marketing Assistant 


Brown, Matt 


Customer Support Engineer 


Consoles, Mary 


Secretary 


Freedman, Pete 


Director of IT 


Gusyatin, Oleg 


Senior Algorithm/Software Developer 


Hubble, Dianne 


Medical Educator 


Irizarry, Harry 


Hardware Engineer - Terminated 


Jiang, CJ 


Director of Engineering 


Lancione, Beth 


Medical Educator 


Langton, Katie 


Finance Manager 


Lauducci, Tom 


Support Engineer 


Mertz, Peter 


Study Coordinator 


Pease, Emily 


Support Engineer 


Shiferaw, Addis 


Manufacturing Tech 


Shubentsov, llya 


Senior Software/Database Engineer 



EXHIBIT D 

February 12, 2010 the bankruptcy court approval of the APA 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MASSACHUSETTS 
(EASTERN DIVISION) 



in re: 



HYPERMED, INC., 



Debtor. 



) 
) 
) 
) 

) 
) 
) 
) 



Chapter 11 



CaseNp.0^2231+-]'.fB 



ORDER APPROVING MOTION BY HYPERMED, INC. FOR 
(I) APPROVAL OF SALE PROCEDURES AND (II) ENTRY OF AN ORDE R 
AUTHORIZING (A) PRIVATE SALE OF SUBSTANTIALLY ALL OF 
THE DEBTOR*S ASSETS FREE AND CLEAR OF LIENS, CLAIMS, 
INTERESTS, AND ENCUMBERANCES AND (B) ASSUMPTION AND 
ASSIGNMENTS OF CERTAIN EXECUTORY CONTRACTS 

Upon the motion (the " Sale Motion ") of. HyperMed, Inc. .("H yperMed" or Debtor") 

requesting entry of an order under sections 363 and 365 of the Bankruptcy Code mi MLBR 

6004-1 (this " Sale Order "): (a) approving, among other things, that certain APA, da e d as of 

December 21 , 20G9 (the W APA M ) between the Debtor and Hypenipectral Imaging, [nc. (the 

"Prevailing Bidder " or t Turchaser "\ pursuant to which the Debtor has agreed to. sell 

substantially all of its assets (the "Proposed Sale ") to Purchaser for a $253,000 cash pay neat and 

waivers of the Retainer 1 and the Buyer Indebtedness; and (b) granting related relief; and notice 

of the Sale Motion, the Auction, the objection deadline with respect to the Proposed Sate and the 

Sale Procedures having been given in accordance with the Preliminary Order (sAJsl " Sale 

Procedures Order" ): and no objections to the Proposed Sale or other bids having beer filed by 

the Bid Deadline; and the Debtor having determined that the Purchaser** offer for the Purchased 

Assets constitutes the highest or otherwise best bid received; and the Del tor, pursuant tc the Sale 

J Capitalized terms not otherwise defined shall have toe meanings ascribed to them in the APA cr the Sale 
Procedures, as the case may be. 
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Motion and sections 105(a) and 363 of the Bankruptcy Code; having sought entry of an inter: (i) 
authorizing and approving the sale of the Purchased Assets to the Purehswer, in accordance with 
the terms and conditions of the APA, a copy of which was filed on December 22, 2009, free and 
clear of aH Liens, claims, interests and encumbrances* and liabilities of any Person; (ii) 
authorizing and approving the APA; (iii) authorizing the Debtor to execute, deliver and perform 
the APA and to consummate all trtosactions related to the above; and (iv) granting related relief; 
and the Court having held the Sale Hearing on February 12, 2010; and the appearand of all 
interested parties and any responses and objections, if any, to the relkf requested in the Sale 
Motion having been duly noted in the record of the Sale Hearings and upon the record of the Sale 
Hearing, the Ssle Motion and said responses and objections; and; after due deliberation and 
sufficient cause appearing therefor, the Court hereby: 

FINDS, DETERMINES, ANDCONCLUDES THaT: 

A. This Court has jurisdiction to consider the Sale Motion and the relief 
requested therein in accordance with 28 U,S,C, §§ 157(b) and 1334. 

B. Venue of this case in this, district is proper pursuant to 28 IXS.C, §§ 1408 

and 1409. 

C. Determination of the Sale Motion is a core proceeding under 28 U*S.G, § 
1 57 (b)(2)(A), (M),(N) and (O). 

D. The statutory predicates for the relief requested herein include sections 
105 and 363 of the Bankruptcy Code, Federal Bankruptcy Rules 2002, 6004, 6006 and 5 014, and 
MLBR 6G04-L 



2 
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E. The findings and conclusions set forth herein constitute the Court's, 
findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to 
this proceeding pursuant to Bankruptcy Rule 9014, 

F. To the extent any of the following findings of fact constitute conclusions 
of law, they are adopted as such. To the extent any of the following conclusions of law constitute 
findings of fact, they are adopted as such. 

G. Proper, timely % . adequate and sufficient notice of the Sale Motion, the 
Auction, the Sale Hearing* the objection deadline with respect to the Proposed Sale and the Sale 
Procedures has been given in accordance with sections 102 and 363 of the Bankruptcy Code, 
Bankruptcy Rules 2002, 4001; 60Q4 and 6Q06 and MLBR 2002-5 and 6004-1 and in compliance 
with the Sale Procedures Order. Actual written notice of the Sale Motion, the Auction, the Sale 
Hearing, the objection deadline with respect to the Proposed Sale, the Sale Procedures and a 
reasonable opportunity to object or be heard with respect to the Sale Motion and the relief 
requested therein has been afforded to all interested persons and entities, including but not 
limited to: (i) the Office of the United States trustee for this district; (iij counsel for P irchaser; 
(iii) all parties who had delivered to the Debtor written expressions of uiterest in acqiuring* or 
offers to acquire, the Purchased Assets as of the date the Sale Motion was filed; (iv) appropriate 
federal,, state and local taxing authorities; (v) all parties requesting notice pursuant to Bankruptcy 
Rule 2002; (vi) all creditors listed on the Debtor's creditor matrix; (vii) all parties; and (viii) all 
parties who had expressed interest prior to the commencement of these proceedings in nvesting 
in or acquiring the assets of the Debtor, The foregoing notice constitutes good, appropriate and 
sufficient notice, and no other or further notice need be given, nOr is nc tice of the enty of this 
Order required 
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H. The Debtor published notice of the time and place of the Auction, the Sale 
Hearing and the time for filing an objection to the Sale Motion in Uia Boston Cjlobe in 
accordance with of the Sale Procedures Order, 

I. A reasonable opportunity has been afforded to any interested party to. 
make a higher or otherwise better offer to purchase the Purchased Assets* and to assert an 
objection to or be heard regarding the relief requested in the Sale Morion* including but not 
limited to, approval of the APA. 

J. The Debtor has marketed the Purchased Assets and conducted the sale 
process in compliancy with, and has complied with all of its obligations under, the Sale 
Procedures Order, 

The Debtor has full power and authority to execute the APA and all other 
documents contemplated thereby, and the sale of the Purchased Assets and the transactions 
contemplated by the APA have been duly and validly authorized by all necessary action. The 
Debtor has all the power and authority necessary to consummate the trjmsactions contemplated 
by the APA and no consents or approvals,, other than those expressly provided for in the APA, 
are required for the Debtor to. consummate such transactions. 

Entry into the APA and consummation of the transactions contemplated 
thereby constitute the exercise by the Debtor of sound business judgment and such acts, and the 
relief requested in the Sale Motion, are in the best interests of the Debtor, its bankruptcy estate, 
its creditors s and other parties in interest, 

M, The APA constitutes the highest and best offer for the Purchased Assets 
and will provide a greater recovery for the Debtor's estate than would bs provided by iiny other 
available alternative. The Debtor's determination that the APA constitutes the highest and best 
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offer for the Purchased Assets constitutes a valid and sound exercise cf the Debtor's business 
judgment. 

N. The Debtor has demonstrated both (i) good, sufficient and sound business 
purpose and justification and (ii) compelling circumstances for consun tmating the sa e of the 
Purchased Assets pursuant to section 363(b) of the Bankruptcy Code, in that, amoig other 
things: (a) prompt approval and consummation of the sale of its assets will preserve the viability 
of the Debtor's assets to the maximum extent possible, protect against deterioration in 1 he value 
of the Debtor's assets due to uncertainty about their future (and in the carte of certain inieUectual 
property, continued lifespan) and maximize the value of its estate; (b) Purchaser has made a 
substantial offer to acquire the Purchased Assets; and (c) the sale process conducted by the 
Debtor pursuant to the Sale Procedures Order, including subjecting the Purchased Assets to an 
Auction process and inviting potential buyers to make higher bids for those assets, permitted 
Purchaser's offer to be tested against other offers and the market generally* 

O. The APA represents the highest or otherwise be** offer received by the 
Debtor for the Purchased Assets, 

P. The terms and conditions: of the APA and the eorai deration to be realized 
by the Debtor's estate pursuant to the APA are fair and reasonable, 

Q, The sale of the Purchased Assets arid other transj etions contemplated by 
the APA must be approved and consummated promptly in order to preserve the value of the 
Purchased Assets. 

R. The transactions contemplated by the APA were proposed and n Jgotiated 
and entered into by the Debtor and Purchaser at arm's length, without collusion and in good faith 
within the meaning of section 363(m) of the Bankruptcy Code- The Purchaser is a purchaser in 
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good fmth of the Purchased Assets under section 363(m) of the Bankruptcy Code and, a* such, is 
entitled to the protections afforded thereby. The Purchaser will be acting in good faith v'ithin the 
meaning of section 363(m) of the Bankruptcy Code, in cqnaummnting such transactions 
immediately upon and at all times after entry of this Order, 

S . The Purchaser and the Debtor have not engaged in any conduct th it would 
cause or permit the APA and the transactions contemplated thereby to be avoided under section 
3 63 (n) of the Bankruptcy Code, 

T. The Purchaser would not have entered into thn APA and w^uld not 
consummate the transactions contemplated thereby, thus adversely allfecting the Debtor, its 
estate, and its creditors, if the sale of the Purchased Assets to the Purchaser were not free and 
clear of all Liens, claims* interests and encumbrances, and liabilities of any Person, or if 
Purchaser would, or in the future could, be liable for any of the Liens, claims, interests arid 
encumbrances, and liabilities of any Person, 

Consummation of the sale does not subject the Purchaser to any debts., 
liabilities, obligations, commitments, responsibilities or claims of any kind against the Debtor or 
its property or any affiliate of the Debtor or its property, whether known or unknown, contingent 
or otherwise, whether existing as of the date hereof or hereafter arising. 

V. The Debtor may sell the Purchased Assets free and clear of all Liens, 
claims, interests and encumbrances, and liabilities of any Person, Those holders of < laims or 
Liens who did not object, or who withdrew their objections^ to the sale or the Sale Mption are 
deemed to have consented pursuant to Sections 363(f)(2) of the Bankruptcy Code, 

W. The transfer of the Purchased Assets to Purchaser will not subject the 
Purchased Assets, the Purchaser or its affiliates, parent, their respective owners, successors or 
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assigns to any liability whatsoever with respect to the operation of the Debtor's business prior to 
the Closing Date or by reason of such transfer under the laws of the United States, any state, 
territory, qr possession thereof, or the District of Columbia, based, in whole or in part, d reetly or 
indirectly, on any theory of law or equity, including, without limitation, my theory of equitable 
subordination or successor, merger, continuation or transferee liability. 

X. It is not a principal purpose of any Person enteruig into the APA or any 
transactions contemplated thereby to evade any liability to which such Person 
would be subject under Subtitle D of Title IV of ERISA. 

Y . The sale of the Purchased Assets tp Purchaser is in :egral to the De btor's 
ability to confirm and consummate a plan or plans of reorganization or iquidafioa in respect of 
the Debtor. 

For all of the foregoing arid after due deliberation, the Court hereby 
ORDERS, ADJUDGES, AND DECREES THAT: 

1. The Sale Motion, the APA and the transactions contemplated thereby axe 
approved. AU objections to the entry of this Sale Order, if any, that haye not been withdraw^, 
Waived, resolved or settled, and all reservations of rights included therein, are hereby denied and 
overruled on the merits with prejudice. 

Approval of the APA 

2. The APA and ajl of the terms and conditions thereof are hereby approved. 
Pursuant to section 363(b) of the Bankruptcy Code, the Debtor is authorised to sell the Purchased 
Assets to the Purchaser upon the terms arid subject to the conditions set forth in the APA* 

3. Pursuant to sections 363(b) of the Bankruptcy Code, the Debtor U hereby 
authorized arid empowered on and after the Closing Date to perform under, consummate and 
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implement the APA arid all Other additional instruments and documents that may be reasonably 
necessary or desirable to implement the APA and the transactions contemplated thereby, and, 
pursuant to the APA, to take all further actions, including the execution and delivery of any 
documents, as may reasonably be requested by the Purchaser fox thv purpose of assigning* 
transferring, granting, conveying and conferring to the Purchaser, or reducing to possession, any 
or all of the Purchased Assets, or as may be necessary or appropriate to the performance of the 
Debtor's obligations as contemplated by the APA, 

Transfer of the Purchased Assets 

4. Pursuant to sections 105(a) and 363(f) of the Bankruptcy Code, upon th< Closing 
under The APA, die Purchased Assets shall be transferred to the Purchaser free and cii}ar of all 
Liens, claims, interests and encumbrances, and liabilities of any Person, 'this Order is and shall 
hie effective &s a determination that, on the Closing Date, all Lien*-, claims^ intejests and 
encumbrances, and liabilities of any Person existing on the Purchased Assets prior to tho Closing 
Date have been unconditionally released from such Purchased Assets Any Liens claims, 
interests and encumbrances, and liabilities of any Person shall attach to the proceeds of the 
Proposed Sale, with the same validity, extent and priority as such Liens ls#d immediately priqr to 
the Proposed Sale (without prejudice to the rights, claims, defenses offsets, demjurxds and 
objections, if any, of the Debtor and all interested parties with respect to, among other things, the 
validity, extent and priority of such Liens). 

5. The transfer of the Purchased Assets pursuant to the APA (a) shall c onstitute 
legal, valid and effective transfers of property of the Debtor's estate tc the Purchaser, and (b) 
shall vest in the Purchaser with the Dehtor-s right, title and interest in the Purchased Assets free 
and clear of all Liens, claims, interests and encumbrances, and liabilities of an> Person, 
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including, among other tilings, those Liens (i) that purport to give to any party a right or option to 
effect any forfeiture, modification, right of first refusal, or terminat on of the Debtor's Or 
Purchaser's interest in such Purchased Assets, or any similar rights, and (ii) relating to taxes 
arising under or out of, in connection with, or in any way relating to the operation of the Debtor's 
business prior to the Closing Date. 

6, The sale of the Purchased Assets to the Purchaser under the APA will constitute 
transfers for reasonably equivalent valus and fair consideration under the Bankruptcy Code and 
under the laws of the United States, any state, territory^ possession or the District of Columbia, 
and may not be avoided under Section 363(b) of the Bankruptcy Code. 

7, In the event that the Debtor and the Purchaser consummate the transactions 
contemplated by the APA* the Debtor and the Purchaser shall be entitled to the protections 
provided under section 363(m) of the; Bankruptcy Code. 

8, Except as expressly set forth in the APA, all persons and entities holding Liens, 
claims, interests or encumbrances against the Debtor or the Purchased Assets of any kind and 
nature whatsoever* hereby are forever barred, estopped and permanently enjoined from asserting, 
prosecuting or otherwise pursuing such Liens against the Purchaser, it*, affiliates, parent, their 
respective owners, successors or assigns, their properties, or the Purchased Assets with respect to 
any Lien of any kind or nature whatsoever such person or entity had, has or may have against or 
in the Debtor, its estate, officers, directors, shareholders, or the Purchased Assets, Following the 
Closing Date, no holder of a Lien or claim against the Debtor shall interfere with Purchaser's title 
to or use and enjoyment of the Purchased Assets based on or related to such Lien or claim, or any 
actions that the Debtor may take in its chapter 1 1 case. 
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9. Except as expressly Set forth in the APA, the Purchaser is not assuming nor shall 
it in any way whatsoever be liable or responsible, as a successor or olherwise, for any debts, 
liabilities, obligations, commitments or responsibilities of the Debtor or any of its predecessors 
or affiliates, or for any debts, liabilities, obligations* commitments, responsibilities or Liens in 
any way whatsoever relating to or arising from the Purchased Assets, or the Debtor's operations 
or use or ownership of the Purchased Assets, arising prior to consummation of the transactions 
contemplated by the APA. The Purchaser, its affiliates, parent, their respective owners, 
successors or assigns shall not have any successor or vicarious liabilities of any kind or character 
whether known or unknown as of the Closing Date, now existing or hereafter arising, whether 
fixed or contingent, with respect to the Debtor or any obligations of the Debtor arising prior to 
the Closing Date, including* but not limited to, liabilities on account of any taxe;i arising 
accruing, or payable under, out of, in connection with, or in any way minting to the operation of 
the Debtor's business prior to the Closing Date or liabilities arising in connection with the 
Debtor's potential post-petition financing. 

10. The Purchaser is not acquiring or assuming, and the consummation of the 
Proposed Sale shall not subject the Purchaser, its affiliates * parent, Lidr respective owners, 
successors or assigns to any Liens or claims of any kind or nature whatsoever, whether Ijxdwn or 
unknown, contingent or otherwise, existing as of the date hereof or hereafter arising, of or 
against the Debtor, any affiliate of the Debtor, or any other person unde- the laws . of tbe United 
States, any state, territory or possession thereof or the District of Colombia applicable to such 
transactions including, but not limited to, liability based, in whole or in part, directly or 
indirectly, on any theory of equitable subordination or successor, merger, continuation or 
transferee liability. 
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1 1 . The Sale Order (a) is and shall be effective as a determine ion that the conveyance 
of Purchased Assets described herein has been effected upon the Closing and (b) shall b<: binding 
upon and govern the acts of all entities including without limitation, all filing agents, filing 
officers, title agents, title companies, recorders of mortgages, recorders of deeds, reg strars qf 
deeds, registrars of patents, trademarks of other intellectual property, administrative agencies, 
governmental departments, secretaries of state, federal, state, and local officials, and all other 
persons and entities who may be required by operation of law, the daties of their (fifice, or 
contract, to accept, file, register or otherwise record or release any documents or instruments, or 
who may be required to report or insure any title or state of title in or p any of the Purchased 
Assets. 

12. If any person or entity subsequently files or claims to have filed iinanctn^ 
statements or other documents or agreements evidencing Liens in the Purchased A<sets 3 the 
Purchaser is hereby authorized to file, register or otherwise record a citified copy of Ihis Sale 
Order, whiqh, once filed* registered, or otherwise recorded, shall constitute conclusive evidence 
of the release of all Liens of any kind or nature whatsoever in the Purchas e d Assets. 

13. AH entities that are presently, or on die Closing Date may be, in possession of 
some or all of the Purchased Assets are hereby directed to surrender possession of said 
Purchased Assets to fHe Purchaser on the Closing Date, 

Additional Provisions 

14. Nothing contained in any subsequent order of this Court, chapter 11 plan 
confirmed in these cases or the order of confirmation confinning any such chapter 1 1 plan or any 
other order entered in these cases shall conflict with or derogate torn the APA or the. Sale Order. 
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15. All objections and responses, if any, concerning the Sale Motion are re solved in 
accordance with the terms of this Order and as set Forth in the record of the Sale Hearing and to 
the extent any such objection or response was not otherwise withdrawn waived or set led, they 
and all reservations and rights therein are overruled and denied, 

16. This Older shall be effective and enforceable immediately upon entry, shdl not be 
subject to any stay of enforcement, including any stay provided by Bankruptcy Rules '5004 and 
6006, and its provisions shall be self-executing. 

17. The APA, and any related agreements, documents cr instruments may be 
modified, amended or supplemented by parties thereto in accordance with the terms thereof 
without further order of the Court, provided ihat such modifications* amendrients or 
supplements, if any, are not material and adverse to the Debtor or its estate. 

18. Subject to the provisions of, and except as provided in lie APA, this Court shall 
retain o T r pinsiing jurisdiction: (i) to interpret and enforce the provision* of this Qrdei and the 
APA, all amendments thereto, any waivers and consents thereunder, and each of the agreements 
executed in connection therewith in all respects; (ii) to compel delivery of the. Purchased Assets 
to the Purchaser; (iii) to protect the Purchaser against any Liens claims, inteiests and 
encumbrances in the Purchased Assets; (iv) to compel delivery of the Purchase Pries and all 
adjustments to the Purchase Price under the APA; (v) to interpret, implement and enforce the 
provisions of this Sale Order; and (vi) to hear and determine any and all disputes between the 
Debtor and/or the Purchaser arising out of or relating to the Sale Order and the APA. and any 
non-Debtor party arising out of or relating to the Sale Order and the APA: provided, towever. 
that in the event the Court abstains from exercising or declines to exercise such jurisdiction or is 
without jurisdiction with respect to die APA of this Sale Order, such abiieiitfon, refusal, or lack 
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of jurisdiction shall have no effect ttpon^ and shall not control, prohibit, or limit the exercise of 
jurisdiction of any other court having competent jurisdiction with respeci to any such m itter. 

19* The Purchaser shall not be required to seek or obtain mlief from the automatic 
stay under section 362 of the Bankruptcy Code to enforce any of its remedies under ths APA or 
any other Sale related document. The automatic stay imposed by seetioi 362 of the &inkruptcy 
Code is modified solely to the extent necessary to implement the preceding sentence. 

20, The provisions of this Order are nonseverable and mutually dependent. 

21, The terms and provisions of the APA and this Sale Ordet shall be binding on and 
inure to the benefit of the Purchaser, the Debtor, its estate and creditors and their isspective 
affiliates, successors and assigns, including but not limited to any chapter 7 trustee thiX may be 
appointed in the Debtpr^s bankruptcy ease and shall be binding upon iOiy trustee, an^ affiliate 
third party* and all persons asserting a lien or claim in the Debtor* estate or ajiy of the 
Purchased Assets, and any entity or fiduciary that may be appointed in connection with this case 
or any other or further case involving the Debtor, whether under chapu r 7 or chapter 11 of the 
Bankruptcy Code. The APA and the transactions contemplated thereby shall be specifically 
performable and enforceable against and binding upon, and not subject 1o rejection or ryoidance 
by, the Debtor or any chapter 7 trustee of the Debtor and its estate. 

22- Each and every federal, state, and local governmental agency or department is 
hereby directed to accept any and all documents and instruments necessary and appropriate to 
consummate the transactions contemplated by the APA and this Sale Order. 

23. The failure specifically to include any particular provisions of the APA in this 
Sale Order shall not dlniinish or impair the efficacy of Such provisions, ft being the intent of the 
Court that the APA be approved in its entirety. 
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24. Proper, timely, adequate and sufficient notice of the Sal? Motion, the Proposed 
Sale, the Sale Procedures, the Auction and Sale Hearing and the hearing to approve this Order 
has been provided to all parties entitled thereto in accordance with sections 102, 105 ar d 363 of 
the Bankruptcy Code and Rules 2002, 6004, 6006, 7004, 9Q06, 9007 and 9008 of the BanJtruptcy 
Rules and MLBR 2002-5 and 6004-1 as evidenced by the affidavits of service and publication 
filed with this Court and based on representations of counsel at the Sale Hearing, and nc other or 
further notice of the Sale Motion, the Proposed Sale, the Sale Procedures, the Auction oi the Sale 



Hearing shall be required. ThrcSale 9rd*r constitutes an itemized statement of the property sold, 
the naine of the Purchaser and the price received for the property as a whole as required pursuant 
to Rule 6004(f)(1) of the Bankruptcy Rules. 

At Boston, Massachusetts, in said District, this ' ^ day of February, 2010 
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